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QUESTIONS PRESENTED 


1. (a) Whether the indictment herein which charged 
Appellant, in haec verba, with assault on a police officer and all 
the other criminal acts in Section 22-505 of the D. C. Code, and 
which specified further only the name of the police officer, and 
the approximate date and city in which such acts occurred, but 
did not further describe the unlawful acts charged, failed to give 
adequate notice to Appellant of the offenses charged, in violation 
of his rights under the Fifth and Sixth Amendments and Rule 7 of 
the Rules of Criminal Procedure. 

(b) Whether, under such an indictment,if it is not 
defective, the Trial Court erred in instructing the Jury that 
Appellant could be found "guilty as charged" if it found that Ap- 


pellant committed any of the unlawful acts charged. 


2. Whether the Trial Court's denial, without giving 


reasons, of Appellant's first and unopposed request for continuance 
of the trial, based upon a showing that Appellant had obtained 
counsel of his own choice, who had agreed to represent Appellant 
1£ the trial were postponed for necessary preparation, constituted 
an abuse of discretion or a denial of Appellant's constitutional 
right to counsel under the Sixth Amendment. 

3. Whether it was prejudicial error, after Appetland had 
conceded that the officer was justified in arresting him for dis- 


orderly conduct in the Gallery of the House of Representatives, 


to permit admission of evidence that Appellant's disorderly conduct 


consisted of shouting in the House "Down with Home Rule," "Home rule 
is racial suicide," "Long live Rockwell," and throwing of leaflets 
and a Nazi swastika banner from the Gallery to the Floor of the House. 

4. (a) Whether the Trial Court erred in refusing to 
direct a verdict of acquittal where the testimony of two of the 
Government's own witnesses upon essential elements of the crimes 
charged was contradicted by inconsistent testimony of the only other 
Government witness. 

(b) Whether, in such circumstances, the Court com- 

mitted prejudicial error in failing to give appropriate specific 
instructions to the Jury on the matter of the credibility of the 


Government's witnesses. 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,272 


ROBERT F, BRUCE, 
Appelant, 


Vv. 


UNITED STATES OF AMERICA 
Appellee. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal in Forma Pauperis pursuant to 28 U.S.C. 


1291 from a Judgment of the United States District Court for the 
District of Columbia entered June 15, 1966, convicting the Appellant, 
Robert F. Bruce, of assault on a Police Officer and sentencing him 
to imprisonment for a period of four months to one year and one day 
(Order of United States District Judge H. F. Corcoran filed June 15, 
1966). A Notice of Appeal was filed by Appellant on June 17, 1966, 
on which date Appellant was authorized by District Court order to 
proceed to appeal in Forma Pauperis. By order of this Court entered 


July 21, 1966, the undersigned was appointed to represent Appellant 


on this appeal. 
STATEMENT OF THE CASE 


On September 24, 1964, Appellant was arrested in the 
Gallery of the United States House of Representatives by Officer 
Edmund G. Fitzgerald, assisted by several other police officers, 
for disorderly conduct consisting of shouting "Down with Home Rule," 
Home Rule is racial suicide," "Long live Rockwell" and throwing 


inflammatory and violent anti-Negro leaflets and a red, white and black 


swastika banner from the Gallery to the Floor of the House, 2! and for 


alleged assault on a police officer (Tr. 10-23, 26-28, Government 
Exhibit 1) .2/ Appellant was immediately booked on three eae of 
disorderly conduct and one count of assault on a police officer. He 
was assigned Court appointed counsel, Thomas T. Kawahara, Esq. He 


was unable to arrange bail, set at $2,500, and he was, therefore, 


mS 


1/ The acts constituting the disorderly conduct were, as will be 
shown below in Point III, irrelevant and immaterial to the 
charges for which Appellant was indicted, tried and convicted and 
which are the subject of the instant appeal. They are recited 
only for the Court's understanding of the issues herein. By 
such recital, Appellant does not concede their relevance or 
materiality as evidence in the instant case. 


To the extent the recitals in the Statement of the Case are not 
reflected by the citations to the record on the instant appeal, 
they are reflected by the Files of Case No. 29933-65, Case No. 
29934-65, and Case No. 8528-65 in the District of Columbia Court 
of General Sessions, Criminal Division, of which notice is 
respectfully requested. 


committed to the District Jail on that day. Om October 15, 1965, 


he was sent for mental observation to D. C. General Hospital which 


later advised the Court that Appellant was of sound winase! On 


November 30, 1965, he pleaded guilty in the Court of General Sessions 
to two counts of disorderly conduct--the third was dropped by the 
Government--and he was sentenced to 90 days in the D, C. Jail on 
each count, the sentences to run consecutively. 

On the same day, a Preliminary Hearing on the Charge of 
"Assault on a Police Officer" was held in the same Court, and the 
Court ordered that Appellant be held to await the action of the 
Grand Jury. Bail was set at $1,000. On March 7, 1966, the Grand 
Jury returned an Indictment reading as follows: 


On or about September 24, 1965, within the District 
of Columbia, Robert F. Bruce, without justifiable and ex- 
cusable cause, did assault, resist, oppose, impede, intimi- 
date and interfere with Edmond J. Fitzgerald, knowing him 
to be a member of the Metropolitan Police Department operat- 
ing in the District of Columbia, while the said Edmond J. 
Fitzgerald was engaged in the performance of his official 
duties. 


a 


3/ The letter to the Clerk of the D. C. Court of General Sessions 
from Dr. James A. Ryan and Dr. Paul D. Barnes is in part as follows: 


Mr. Bruce's diagnosis is Passive-Aggressive Personality 
with paranoid traits. It should be noted that by history 
the patient had a Schizophrenic Reaction, paranoid type 
approximately two years ago and was hospitalized at Doern- 
becher Hospital: in Portland, Oregon for a period fo [sic] 
time. He is not currently considered to be a psychotic 
and the offense is not considered to be the product of 
mental illness, However, the patient is felt to have 
personality problems to such a degree that a recommenda- 
tion for outpatient therapy is being made. 


On March 8, 1966, the Indictment was served on Appellant 
who was then in the D. C. Jail serving the disorderly conduct 
sentences. On March 18, 1966, he was arraigned in the District Court 
and he pleaded not guilty to the charges in the indictment. The 
Court set April 19, 1966, as the date for the trial, remanded Appellant 
to the District Jail and appointed Mr. Kawahara to defend Appellant. 

A Jury trial opened on the scheduled date, while Appellant 
was still serving the sentences on the disorderly conduct convictions, 
with only 14 days remaining until his release. At the opening of 
the trial and before impaneling of the jury commenced, Appellant 
requested the Trial Court's permission to approach the Bench, The 
Court informed Appellant to tell his counsel what he wanted and to 
send counsel to the Bench. At the ensuing Bench conference, conducted 
out of Appellant's hearing, Appellant's trial counsel advised the 
Court that Appellant had communicated with someone in Florida and 
desired the Court to see a letter (Tr. 3). The Court was shown a 
letter, dated April 8, 1966 (Tr. 4), from Charles A. Gould, Jr., 

Esq., an attorney in Miami, Florida, addressed to Aeliant which 


purported to be in answer to a letter which Appellant had written to 


5/ 
Mr. Gould. In his letter, Mr. Gould advised Appellant that on the 


a OU EnS en 


4/ Appellant's appeal counsel on May 5, 1967, filed a Motion to Lodge 
this letter with this Court. 


5/ Appellant's appeal counsel has obtained from Mr. Gould and now 
has in his possession for Court and Government counsel's inspection, 
if desired, the letter (undated) written to Mr. Gould by Appellant. 


April 19, 1966, date scheduled for trial, Appellant should "ask for 
a continuance of at least sixty (60) days so that there will be 
plenty of time to prepare your defense on the charge of Assault on 
an Officer." He stated further that Appellant could "use this letter 


as evidence that you are attempting to obtain counsel" and that 


6 
Bae wire! represent you myself if all efforts fail to obtain a local 


attorney.'' Mr. Gould urged Appellant to let him know about the 
continuance "as soon as possible. "2/ 

No opposition to the requested continuance was expressed 
by Government counsel (Tr. 4). The Court, without giving any reason, 
ruled that "we are going ahead with the trial." 

Appellant's trial counsel, in his opening statement, 
stated that Appellant admitted that he "was disorderly," had pleaded 
guilty and served time for the disorderly conduct, but denied that 
he had assaulted a police officer. 


The Government presented its case through three witnesses, 


Police Officers Fitzgerald and James R. Tiffany, and Irvin Oberman, 


a 


6/ The letter shows the typed word "either,'' before the word "repre- 
sent," but crossed out in ink. It is obvious, however, that the 
word "either" was crossed out by Mr. Gould himself before sending 
the letter because its inclusion was ungrammatical: with its 
inclusion, the sentence would be incomplete. 


Appellant's appeal counsel has obtained from Mr. Gould a subse- 
quent letter to him by Appellant, dated April 23, 1966, and has 
in his possession such letter and Mr. Gould's reply, dated April 
29, 1966 (furnished by Appellant). These are, of course, avail- 
able for Court and Government counsel's inspection, if desired. 


a Doorman in the Gallery of the House of Representatives. On, direct 
examination, Government witness Officer Fitzgerald, testified to 
the following effect: that he was sitting in the back row of: 
Gallery No. 10, saw Appellant, who was in the front row of Gallery 
8, rise and start shouting loudly, "Down with home rule. What are 
you going to do about home rule. Home rule is racial Suieie. and 
many other phrases"; that he went over to arrest Appellant and 
Appellant struck him, broke away from him and struggled and Suche 
to resist him until others came to Fitzgerald's assistance; that 
Appellant was removed bodily because of continuous "struggling and 
fighting and kicking and continued hollering" (Tr. 10-15). 
Government counsel then proceeded to elicit testimony 
from Fitzgerald that, as he approached Appellant, Appellant "was 
throwing leaflets...down onto the Floor of the House” and "he threw 
a red and white object down on the Floor of the House of Representa- 
tives." At this point, Appellant's trial counsel asked for a bench 
conference at which he advised the Court of his objection to the 
display of any object that was thrown down because it "will prejudice 
this defendant. The flag might arouse some animosity in the jury." 
Government counsel conceded that the "leaflets...are very racial 
leaflets...very violent about Negro rights" and that he was not 


going to introduce the leaflets but "would introduce the flag." 


The Court agreed that "the leaflets might be prejudicial" and stated 


that he would “allow the flag to be admitted" (Tr. 15-16). 


Under questioning by Government counsel, Fitzgerald 


identified a flag marked as Government Exhibit No. 1 as the red 
and white object thrown by Appellant down to the Floor of the House 
(T. 16-18). Examination of Government Exhibit 1 will show that it 
is the universally: recognized swastika symbol of Hitlerism and 
Nazi Germany. 

The Government introduced, through Fitzgerald, a pair of 
handcuffs (Government Exhibit 2) which he identified as having been 
turned over to him by Tiffany after Appellant had been removed from 
the Gallery. Fitzgerald testified that he had not seen the handcuffs?! 
at the "particular time” that Appellant was arrested, struck him, and 
was removed from the Gallery (Tr. 18-19). 

Appellant's trial counsel conducted a brief cross-exami- 
nation which was designed to show that Appellant was handcuffed to 
the railing, that Appellant was disorderly (without adverting to the 
flag or to what Appellant was shouting), and that no one was injured. 
Trial counsel's questioning in an attempt to show that, after the 
arrest, the officers physically abused Appellant was stopped by the 
Court (T. 20-24). 


The next Government witness, Officer Tiffany?! testified 


8/ This was in response to Government counsel's question as to whether 
Fitzgerald had "any independent recollection about the use of the 
handcuffs by the defendant or anything" (Tr. 19). 


9/ This witness, until stopped by the Court after objection by Appel- 
lant's trial counsel, testified from papers which he characterized 
by using Government counsel's leading words, i.e. 'summary" and 
“notes” (Tr. 26). He was not questioned as to when, how, where, 
and by whom the "summary" or "notes" were prepared. Nor were the 
notes examined. 


that Appellant shouted, "Down with home rule," and, also, “Long live 
Rockwell" (Tr. 27) 22/ The flag was again brought forth and was 
identified by Officer Tiffany as an object which Tiffany saw the 
Appellant throw to the Floor of the House (Tr. 27-28). He identified 
the handcuffs stating that he later, after Appellant had been removed 
from the Gallery, found them fastened to a post next to ehereiappale 
lant was apprehended and, being unable to remove them with a regular 
handcuff key, he and another officer cut them loose with bolt cutters. 
He stated that he did not see the handcuffs "at the time of the 
struggle" (Tr. 28-30). 

The next and last Government witness, Mr. Oberman, a 
doorkeeper at the House Gallery, also testified that Appellant was 
shouting "Down with Home Rule" and struck Fitzgerald (Tr. 32-33) 22/ 
Oberman further testified that when he arrived on the scene, after 
Fitzgerald and apparently before Tiffany,22/ Appellant's "hand was 
handcuffed" but he added that Appellant was trying to get handcuffs, 


the other part of which was chained to a post, to his wrist; that 


“Pitzgerald, it seemed as he struggled got it off his wrist" but "he 


rr 


10/ He did not testify that Appellant struck Fitzgerald. 


11/ In each instance, the Government witnesses testified to what 
Appellant was shouting in answer to general questions from 
Government. .counsel which gave no indication that the witnesses 
might include in their answers the content of Appellant's in- 
flammatory utterances (Tr. 13-14, 26-27, 33). 


12/ See Tr. 15 and 27. 


never succeeded in getting it on his wrist" (Tr. 32-33). Oberman 
further testified that Appellant was "quiet" as he was being removed 
from the Gallery (Tr. 33). On cross-examination, Oberman twice stated 
that he saw Appellant's arm attached to a post with the handcuff, 

(Tr. 36) and, also that "when Fitzgerald got there he got it loose" 
and "he was in the process of taking it out at one point" (Tr. 35, 36). 


At the close of Oberman's testimony, Government Exhibits 


1 and 2 were admitted, 22’ and Appellant's trial counsel, in a Bench 


conference, proposed the offer into evidence of documents which had 
been orally stipulated to with Government counsel, showing that Ap- 
pellant had been charged, pleaded guilty to, and was serving sentences 
on the two counts of disorderly conduct. Government counsel stated 
he had no objection to the admission, but the Court ruled that the 
documents would be excluded (Tr. 36-40). 

Appellant's only witness was himself. He testified that 
he did not strike Fitzgerald; that when Fitzgerald came on the scene, 
Appellant had handcuffed himself to the post, and, therefore, could 
not accompany Fitzgerald; that six or seven officers were there; and 
that he was then serving time on the disorderly conduct charges to 
to which he had pleaded guilty (Tr. 42-45). There was no cross- 
examination (Tr. 46). 

At the conclusion of the evidence, Appellant's Court- 
appointed trial counsel made an oral motion for judgment of acquittal 


a 


13/ Appellant's trial counsel at this point said "No objection." 
(Tr. 37) 


which was denied (Tr. 46-47). After summations, Trial Court instruc- 


tions, and Jury deliberation, the Jury returned a verdict of guilty 


as charged (Tr. 63-64). A written "Motion for Judgment of Acquittal 


Notwithstanding the Verdict and, In the Alternative, for a New 
Trial" was presented by Appellant's trial counsel on April 25, 1966 
(Criminal No. 241-66, U. S. District Court for D. C.). As stated 
above, the Trial Court's Judgment of Conviction and sentence for 
the offense of Assault on a Police Officer was entered June 15, 1966, 
and an appeal was noted on June 17, 1966. The grounds stated were 
those in the above-mentioned written Motion by Appellant's trial 
counsel. 

Appellant's appeal counsel, for reasons shown in the 
Argument, respectfully requests this Court to notice, pursuant to 
Rule 52(b) of the Federal Rules of Criminal Procedure, errors in the 
proceedings below not heretofore brought to the attention of the 


Court below. 
STATUTES AND RULES INVOLVED 


The statutes and rules involved are Section 22-505 of 
the District of Columbia Code, 1961 Edition, and Rules 7(c) and 
52(b) of the Federal Rules of Criminal Procedure and are reproduced 


in pertinent part in the Annex hereto. 


STATEMENT OF POINTS 


1. The indictment violated the Fifth and Sixth Amend- 
ments and Rule 7(c) of the Federal Rules of Criminal Procedure in 
that it failed to provide Appellant with adequate notice of the 


offenses with which he was charged. 


2. The Trial Court's refusal to grant Appellant a con- 


tinuance of the trial in order to obtain the assistance of counsel 
of his own choice constituted an abuse of discretion and denied 
Appellant of his Constitutional right to counsel under the Sixth 
Amendment. 

3. Appellant's conviction should be reversed and voided 
because of the admission of irrelevant and immaterial evidence of 
utterances and acts identifying Appellant with Nazism and anti-racial 
causes which seriously prejudiced Appellant and affected his substantial 
rights. 

4. The contradictory and inconsistent testimony of the 
Government's witnesses as to essential elements of the offenses 
charged required direction of a verdict of acquittal as requested by 
Appellant, or appropriate instructions to the Jury with respect to 


credibility. 


SUMMARY OF ARGUMENT 


I 


The indictment in haec verba charged Appellant with all 
of the six distinct acts which are made unlawful in Section 22-505 
of the D. C. Code, but provided no other information except the name 
of the police officer whom Appellant allegedly "assaulted, resisted, 
opposed, intimidated, and interfered with, the approximate date: of 
the offenses and the city, the District of Columbia, in which they 
occurred. The indictment did not say in what way or ways Appellant 
assaulted, resisted, opposed, intimidated, or interfered with the 
police officer. As phrased, the indictment permitted the Government 
myriad alternatives in its proof of the charges and left Appellant 


hopelessly uninformed as to what he must be prepared to meet in 


defending himself against the charges. In short, Appellant was not 


informed factually as to what acts he committed, or where, when or 
how he committed the acts which constituted the offenses prohibited 
by the statute. Prejudicial consequencesof this blunderbus indict- 
ment were the Trial Court's instruction that the Jury could find the 
Appellant "guilty as charged" if it found that Appellant committed 
any one of the offenses charged, and its erroneous failure to instruct 
the Jury as to the basic elements of any of the offenses except the 
assault. Appellant was, therefore, tried and convicted in yieiseion 
of his constitutional rights under the Fifth and Sixth Amendments 
and in violation of Rule 7(c) of the Federal Rules of Civil Procedure 
as such rights have been defined and applied in many decisions of the 


Supreme Court and the lower Federal Courts. His conviction should, 


therefore, be reversed and voided. 


II 


Appellant's request for a continuance of the trial was 
made because he desired to substitute for his Court-appointed trial 
counsel, an attorney of his own choice, Mr. Gould. The letter shown 
to the Court clearly indicated that Mr. Gould had agreed to represent 
Appellant if a 60 day postponement of the trial were obtained in 
order to permit him to make adequate preparation of Appellant's 
defense. The Trial Court should not have refused to permit Appellant 
personally to present his grounds in support of the request, or 
considered the request out of Appellant's hearing, particularly since 
Appellant's Court-appointed counsel understandably made no argument 
in support of the request. In light of these circumstances, the fact 
that the Government did not oppose the request and the fact that the 
Trial Court gave no reason for denial of the request, the Trial 
Court's denial of the request constituted an abuse of discretion and 
a violation of Appellant's constitutional right to counsel of his 
choice under the Sixth Amendment, as defined and applied in many 


decisions of the Courts. 


Tit 


Appellant's concession, at the outset of and throughout 


the trial, that he was unlawfully engaged in disorderly conduct, 


established, without need of further proof by the Government, an 
essential element of the crimes charged, i.e. that Appellant was 
justifiably placed under arrest by the police officer. Nevertheless, 
despite Appellant's objection, the Government proceeded to present 
in detail evidence of the acts and utterances constituting the 
disorderly condict, which had become unnecessary, irrelevant and 
immaterial because of Appellant's concession. Such evidence was 
highly prejudicial to Appellant because it was bound to create 
animosity in the Jury against Appellant and inevitably must have 
interfered with and affected the jurors impartial and objective 
consideration of the merits of the charges made against Appellant 

in the indictment. Since this affected Appellant's substantial rights, 


the conviction must be reversed and voided. 
Iv 


The crucial elements of the crimes charged were whether 
Appellant struck the police officer and whether he resisted arrest. 
The testimony of one of the three Government witnesses, Oberman, to 


the effect that at the time of the arrest, Appellant was handcuffed 


or was trying to handcuff himself to a railing and that as Appellant 


was being removed from the Gallery "he was quiet," flatly contradicted 
the testimony of Fitzgerald, who was first to reach Appellant and 
closest to him, and who had testified that he saw no handcuffs. 


Oberman's testimony also flatly contradicted Tiffany, who had testified 


to the same effect as Fitzgerald. All three witnesses also testified 
that Appellant was engaged in throwing leaflets and the flag. Under 
the circumstances, the Government's own evidence created such a 
strong--let .alone "reasonable" doubt--whether Appellant struck or 
resisted Fitzgerald, that a directed verdict was required. The least 
that was required was that the Court give appropriate Jury instruc- 
tions calling attention to the evidentiary conflict in the Govern- 
ment's case and the relationship of such conflict to the matter of 


credibility. 


I 

THE INDICTMENT VIOLATED THE FIFTH AND SIXTH 

AMENDMENTS AND RULE 7(c) OF THE FEDERAL RULES 

OF CRIMINAL PROCEDURE IN THAT IT FAILED TO 

PROVIDE APPELLANT WITH ADEQUATE NOTICE OF THE 

OFFENSES WITH WHICH HE WAS CHARGEDLS 

The indictment charged Appellant with all of the unlawful 
acts specified in Section 22-505 of the District of Columbia Code 


(R.S., D.C., Sec. 432; June 29, 1953, 67 Stat. 95, Ch. 159, Sec. 205), 


14/ No motion to dismiss or other objection to the sufficiency of the 
indictment was made to the Trial Court. It is believed that the 
indictment was so seriously defective that it affected substan- 
tial rights of Appellant and that, therefore, the deficiency is 
either jurisdictional or that, in any event it may be noticed by 
this Court pursuant to Rule 52(b) of the Federal Rules of Crimi- 
nal Procedure, 18 U.S.C., Rule 52(b) 


namely, that he (1) assaulted Police Officer Edmond J. Fitzgerald; 


(2) resisted him; (3) opposed him; (4) impeded him; (5) intimidated 
him; and (6) interfered with him, while he was in the varidenance of 
his official duties, without justifiable and excusable cause, all of 
which offenses allegedly occurred "on or about September 24, 1965, 
within the District of Columbia." The indictment supplies not a 
single other fact over and above the statutory language. 

It is well-established that an indictment "must set forth 
facts, not the law" and that a conviction may not lawfully be obtained 
by an indictment which does not apprise an accused of the acts he 
committed which constitute the violation of law with which he ‘is 
being charged. Such is the commandment of the Sixth Amendment of 
the Constitution and Rule 7(c) of the Federal Rules of Criminal 
Procedure /18 U.S.C.A, Rule 7(c)/. Only thus can an accused be 
afforded a full and fair opportunity to prepare his defense. ‘When, 
as is the case with Section 22-505 of the D. C. Code, statutes define 
an offense in generic terms, "it is not sufficient that the indictment 
shall charge the offense in the same generic terms; but it must state 
the species--it must descend to particulars." See Russell v. United 
States, 369 U.S. 749, 82 Sup. Ct. 1038, 8 L.Ed2d 240; United States 
v. Cruikshank, 92 U.S. 542, 558; United States v. Simmons, 96.U.S. 
360, 362; United States v. Hess, 124 U.S. 483, 487; Kech v. United 
States, 172 U.S, 434, 437. : 


In these cases, extensively cited and followed in the 


federal eoucts ee! the Supreme Court voided indictments for the very 


reason that an offense was charged in statutory generic terms and 
failed to specify the essential elements of the offense--as is the 
case here with respect to the essential elements of each of the 
multiple offenses charged against Appellant. Such failure to specify 
any of the elements of the offenses charged in the indictment violates 
the right of an accused, conferred upon him by the Sixth Amendment, 

to "be apprised by the indictment, with reasonable certainty, of the 
nature of the accusation against him, to the end that he may prepare 
his defense." See United States v. Simmons, 96 U.S. 360, 362; Hagner 
v. United States, 285 U.S. 427, 431. Or, as the Supreme Court put it 
only recently, the indictment "must sufficiently apprise the defendant 
of what he must be prepared to meet." See Russell v. United States, 
supra. The Appellant here was not apprised of what he must be prepared 
to meet as to any element of any of the unlawful acts charged. 

The indictment against Appellant did not specify in what 
manner or by what means Appellant assaulted Officer Fitzgerald. The 
assault contemplated by the statute is common law assault. /Guarro v. 
vy. United States, 99 U.S. App. D.C. 97, 237 F.2d 578/ There are 
myriad ways in which common law assault may be committed. Landing or 


attempting unsuccessfully to land a blow on the body of another is 


ee een 


1s/ White v. United States, 67 F.2d 71, 73; United States v. Geare, 
54 App. D. C. 30, 293 Fed. 997, 1000; Brenner v. United States, 
287 Fed. 636; United States v. Bopp, 230 Fed. 723, 726. . 


one way to commit an assault, So, too, might it constitute an assault 
if Appellant had waived a stick at Officer Fitzgerald, had held up a 
fist in front of him, had put a hand in his pocket to feign pointing 
a non-existent revolver in Officer Fitzgerald's direction, or even 

if he had thrown a bunch of anti-Home Rule leaflets or a swastika 


banner at him. Appellant was placed in the impossible position of 


guessing which of these or of the innumerable other possible ways in 


which assault can be committed that the Government might attempt to 
prove at the trial. His rights under the Sixth Amendment would be 
meaningless if he could thus be saddled with the burden of trying to 
prepare his defense so as to anticipate and disprove every such 
conceivable possibility. 

The indictment charged Appellant with all the remaining 
acts of unlawful conduct delineated in Section 22-505 of the D. C. 
Code. The words "resist," "oppose," "impede," "intimidate," and 
"interfere with" cannot logically be construed to be identical or 
synonymous with each other since this would make the use of more 
than one of the words in the statute redundant and meaningless. But, 
as in the case of the charge of assault, the indictment gave Appellant 
not a shred of information as to what act or acts he was being charged 
with which constituted, respectively, resisting, opposing, impeding, 
intimidating, and interfering with Officer Fitzgerald. It did not 
recite the essential element that Appellant was engaged in disorderly 


conduct or, for that matter, any other reason why Officer Fitzgerald 


was justified in placing him under arrest. It did not recite how 
Appellant knew Fitzgerald to be a police officer, i.e., whether he 
was garbed in uniform, or if not in uniform, whether he showed 
Appellant his badge or simply told Appellant he was a police officer. 
Moreover, under such an indictment, Appellant could not 
even proceed to prepare his defense on an assumption that the Govern- 
ment would simply ‘attempt to prove that Appellant resisted the officer's 
attempt to arrest him for his disorderly conduct in the Gallery 
of the House of Representatives by refusing to go along with the 
officer when commanded to do so. The phrasing of the indictment was 
so general that Appellant had no way of knowing whether he must pre- 
pare his defense so as to anticipate and disprove that he committed 
any specific unlawful acts or innumerable possible acts which the 
Government's evidence, truthfully or falsely, might attempt to show. 
For example, under the broad language of the indictment, the Govern- 
ment could, and might conceivably, offer evidence that when Fitzgerald 
arrested Appellant, Appellant attempted to flee, or actually fled, 
from the Gallery. To take another example arising from the possible 
meaning of the words "oppose," "impede," and "interfere with" used 


in the indictment, it was open to the Government to try to prove 


that Officer Fitzgerald was attempting to make an arrest of another 


person engaged in an unlawful act, and that Appellant tried to stop 
the officer from taking such person in custody or assisted such 


person in escaping from the officer. 


The only information given to the Appellant as to. the 
time and place of the offenses was that they were committed "on or 
about September 24, 1965...somewhere "within the District of Columbia." 
For all that the indictment told Appellant, it was open to the Govern- 
ment, under the indictment, to attempt to prove, not that Appellant 
assaulted Officer Fitzgerald in the Gallery of the House of Repre- 
sentatives, or that it was there that he resisted arrest or "opposed, 
impeded, intimidated, and interfered with" Officer Fitzgerald in 
the performance of his official duties, but, instead, that Appellant 
assaulted the officer on the next day (i.e. "on or about") in the 
police guardroom of the Capitol, or at police headquarters, or in 
the District Jail and/or that Appellant attempted to escape, or 
threatened the officer on the next day while being transported to 
some other place in the District. While these are but a few examples 
of the wide range of possibilities of the types of evidence which 
were open to the Government under the general language of the ‘indict- 
ment returned by the Grand Jury, they make it overwhelmingly apparent 
that, in these circumstances, there was a flagrant deprivation of 
Appellant's constitutional right to be sufficiently apprised by the 
indictment of what he must be prepared to meet (Russell v. United States, 
supra). 

It is immaterial that the facts which Appellant needed for 


his defense would lie within his knowledge if he were guilty. The 


Supreme Court voided indictments in Simmons, Hess, and Keck, supra, 


for failure to descend from generic statutory terms to particulars 
that would lie within the knowledge of a guilty accused. The lower 
16/ 


federal courts have frequently done the same.—‘ Nevertheless, in 
all of those cases, the presumption of innocence secured the con- 
stitutional right to indictment particulars to guilty and innocent 
alike. See Lynch v. United States, 10 F.2d 947, 949 (C.C.A. 8, 
1925); and Fontana v. United States, 262 Fed. 283, 286 (C.C.A. 8, 
1919). 

The prejudicial consequences of the Government's blunderbus 


form of indictment became vividly apparent at the trial. Despite 


the fact that the indictment charged the Appellant in the conjunctive 


with all of the unlawful acts listed in the disjunctive in the statute, 


the Trial Court incongruously instructed the Jury that it could find 
the Appellant "guilty as charged" if it found beyond a reasonable 
doubt that Appellant committed any one of such acts (Tr. 59, 60). 

The Court, thereby, contrary to the express use of the conjunctive 
word "and" in the indictment, interpreted this word to mean "or." 

The Court's Instruction was, therefore, a variance from the indictment 
which was contrary to Appellant's right under the Fifth Amendment to 
be tried only on the charges presented in the indictment (cf. Stirone 


v. United States, 361 U.S, 212)- 


ee 


16/ Fontana v. United States, 262 Fed. 283; United States v. Bopp, supra.. 


If, in fact, the word “and'"' in the indictment meant "or," 
the indictment was patently defective since, under such an interpre- 
tation of the meaning of the indictment, Appellant was obviously not 
apprised as to which of the many offenses he was accused of committing 
and must be prepared to defend himself against at the eriaw2Z/ There- 
fore, the Trial Court's interpretation, which was also urged by 
Government counsel in his closing statement to the Jury (Tr. 29), was 
a confirmation and admission of the defectiveness of the indictment. 

A still further prejudicial result of the form of the 
indictment was that in the Trial Court's instructions to the Jory, 


the Court defined for the Jury only the essential elements of the 


assault offense (Tr. 58-60) but erroneously failed to define any of 


the essential elements of the other unlawful acts charged in the 
indictment (Tr. 60-61). Therefore, when the Jury retired to the Jury 
room to deliberate on a verdict, it was wholly uninformed as is 

what were the essential elements of the acts of resisting an officer, 
opposing him, impeding him, intimidating him, or interfering with 
him. The Court's instructions were therefore fatally deficient. 

(See Williams v. United States, 76 U.S. App. D.C. 299, 131 F.2d 215 


McKenzie v. United States, 75 U.S. App. D.C. 270, 126 F.2d 533; 


a 


17/ See United States _v- Donovan, 339 F.2d 404, 407-8, cert. den. 
380 U.S. 975, where an indictment charging distinct unlawful 
acts delineated in disjunctive was held defective because it 
failed to specify which of the several offenses the defendant 
was accused of committing. 


McAfee v. United States, 70 App. D.C. 142, 105 F.2d 21,928! In 


McKenzie, this Court stated: 


...the Court told the jury in the usual terms that the 
defendant was presumed to be innocent and that the 
government was obliged to rebut this presumption by 
proof of guilt beyond a reasonable doubt. But...the 
Court failed to say, in terms, that unless they found 
from the evidence beyond a reasonable doubt that all the 
elements of the crime charged existed, they must acquit 
the defendant. That is the rule in the District of 
Columbia, and it should have been followed in the present 
case, and since it was not, we are required to reverse 
and remand the case for a new trial." (75 U.S. App. D.C. 
at p. 273) 


The consequence of trying Appellant and sending the case 
to the Jury on the basis of such an indictment was that it is impossible 
for anyone to know whether the Jury convicted the Appellant because 
Appellant assaulted a police officer, and/or because he resisted a 
police officer, and/or because he committed one or more of the other 
act prohibited in the statute. The Jury's verdict was simply "Guilty 
as charged" (Tr. 63-64). 

Incongruously, the Judgment of Conviction states that 
"the defendant has been convicted...of the offense of Assault on 
a member of the Police Force." In the circumstances, there is, of 


course, no possible way of knowing whether the Jury found him guilty 


ee 


18/ In Williams, this Court stated: "...0f what value is an open 
mind, if it does not know, with clear delineation, the issues 
upon which it is to pass judgment..." (76 U.S. App. D.C. at 
p. 301). In McAffee, this Court stated: "...The jury is an 
untrained body and it is the duty of the Court to make as clear 
as is possible what the law is" (70 U.S. App. D.C. at p. 151). 


of assault. Nor is there any way of knowing whether he was found 


guilty of any one or of all of the other offenses charged. 


Ir 


THE TRIAL COURT'S REFUSAL TO GRANT APPELLANT A 
CONTINUANCE OF THE TRIAL IN ORDER TO OBTAIN THE 
ASSISTANCE OF COUNSEL OF HIS OWN CHOICE CONSTI- 
TUTED AN ABUSE OF DISCRETION AND DENIED APPELLANT 
OF HIS CONSTITUTIONAL RIGHT TO COUNSEL UNDER THE 
SIXTH AMENDMENT. 


The circumstances relating to the Trial Court's refusal 


to grant Appellant's request for continuance of the trial are recited 
in the Statement of the Case, supra. The Court's failure to give any 
reason for denial of the continuance and the absence of opposition 
from Government counsel are but two of the many reasons why the 
Court's action must be found to be an abuse of discretion. To these 
reasons may be added the fact that there was no apparent basis. for 

a suspicion that Appellant was only seeking to delay the trial: for 
delay's sake or that he had any other obstructive purpose.22/ | 
Appellant had been arraigned barely one month before the trial date. 
He was continuously in jail for the disorderly conduct offenses 

prior to and during that period. There had been no postponement of 
the trial. This was Appellant's first and only request for a con- 


tinuance. 
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19/ As was the case in Neufield v- United States, 73 App. D.C . 174, 
118 F.2d 375; and Cleveland v. United States, 116 App. D.C. 188, 
322 F.2d 401, cert. den. 375 U.S. 884. 


Appellant surely was entitled to counsel of his own choice 
even though he may previously have asked for and accepted Court- 
appointed counsel. ' This is so because the relationship between an 
accused and his counsel is an extremely sensitive one and involves 
the necessity for the highest degree of confidence and trust by 
the accused in his counsel (See Lee v. United States, 98 U.S. App. D.C. 
272, 235 F.2d 288; United States ex. rel., Davis v. McMann, 252 F. 
Supp. 539, D.C. N.Y.). No matter how capable Court-appointed counsel 
may be, it certainly is vital that an accused should be permitted to 
be represented by counsel of his own choice, even a stranger to the 
accused. Obviously, in the instant case, since Appellant had been and 
was still in jail, he desired Mr. Gould as his counsel, instead of 
Court-appointed counsel, because Mr. Gould became available through 
the efforts of other persons interested in helping Appellant. And, 
without reflection on Court-appointed counsel, this caused Appellant 
to feel more confidence in the recommended counsel. Surely, there can 


be no conceivable quarrel with his right to entertain such feeling. 


In the circumstances presented, consideration of Appellant's 


request should not have been conducted out of his hearing and without 


cpportunity to him personally to amplify his reasons to the Trial 
Court. Had the Trial Court permitted Appellant to approach the 
Bench after the Court learned that Appellant's reason for a continuance 
was that he had obtained a commitment to be represented by counsel 


of his own choice, Appellant could have amplified his reasons and 


possibly satisfied the Court of circumstances which showed that: his 
request was bona fide and reasonable.20/ But Appellant was even 
denied the opportunity to advance those reasons or circumstances. 
Instead, his trial counsel, out of Appellant's hearing, simply showed 


the Trial Court Mr. Gould's letter, but presented no argument or 
21/ | 


reasons in support of Appellant's request for a continuance.— 

We respectfully submit that the Trial Court--without 
doubt unwittingly--failed to recognize that in these circumstances 
the consideration of Appellant's request for other counsel should not 


have been conducted out of his hearing, and that he should have been 
22/ 


given an opportunity personally to advance his reasons to the Court.22 

There is no right of an accused under the Constitution 
which is more solemn or more important than his right to counsel of 
his own choice (Powell v. Alabama, 287 U.S. 45; Glasser v. United 


States, 315 U.S. 60; Gideon v. Wainwright, 372 U.S. 335; United States 
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No reason is apparent why the Court did not question Appellant 
under oath in order to ascertain whether Appellant's purpose 
was bona fide. With a few minutes delay for a phone call, it 
could even have been ascertained whether Mr. Gould could be pre- 
pared to go to trial at an earlier time than Mr. Gould indicated 
in his letter to Appellant, Other pertinent facts could also 
have been elicited from Appellant or readily ascertained with 
little delay. 


It is understandable, and not to be regarded as criticism, that 
Court-appointed counsel might be reluctant to engage in vigorous 
advocacy in support of Appellant's request for a continuance in 
order that Appellant could be represented in the trial by other 
counsel. It could have been somewhat embarrassing because it 
might be misunderstood as an effort by Court-appointed counsel to 
shirk the solem obligation imposed by his appointment. 


C£. Day v. United States, 357 F.2d 907, holding that a waiver of an 
accused's right to counsel cannot properly be found by Trial Court 
_on the basis of an “abrupt inquiry" and without adequate hearing. 


v. Bergamo, 154 F.2d 31. True, the right may be waived (Adams _v. 
United States ex. rel. McCann, 317 U.S. 269). There is a strong 
presumption against waiver (Van Moltke v. Gillies, 332 U.S. 708; 
Day v. United States, 357 F.2d 907; United States ex. rel. Jones v. 
Fay, 252 F. Supp. 359). Since the Trial Court gave no reasons, it 
cannot be said that the Court felt that Appellant had waived his 
right because of his prior request for and acceptance of Court- 
appointed counsel. In any event, the fact that Appellant, at an 
earlier time, may have been assigned Court-appointed counsel at his 


own request certainly should not be deemed a waiver where the circum- 


stances were such that, at that time,Appellant really had no alterna- 
3/ 


tive but to request Court-appointed counssi== 


When he succeeded 

in obtaining a commitment from another willing but distantly located 
attorney more to his preference, Appellant's previous acceptance of 
Court-appointed counsel could not reasonably be deemed to have barred 
or disabled him from being allowed to make a substitution or from 


obtaining a postponement of the trial to make it possible for the 


i ae 


23/ Appellant was then 20 years old. He was continuously in jail 
from September 25, 1965,(cf. United States ex. rel. Davis v. 
McMann, supra). By his own public admission, he was a "Member 
of American Nazi Party" (See his sworn answer to question "Is 
defandant employed?" in his affidavit of November 30, 1965, in 
support of his request for court-appointed counsel for the Pre- 
liminary Hearing in the Court of General Sessions), a fact 
which, in addition to his indigency, could hardly have made it 
easy for him to obtain representation of his own choice (See 
United States v. Mitchell, 354 F.2d 767). 


substituted attorney to prepare an adequate defense. 

Accordingly, the Trial Court's denial of the requested 
continuance was an abuse of discretion and resulted in a violation 
of Appellant's constitutional right to counsel. The Appellant's 
conviction must, therefore, be voided (Johnson v. Zerbst, 304 U.S. 


467) ry 


TIt 

APPELLANT'S CONVICTION SHOULD BE REVERSED AND 

VOIDED BECAUSE OF THE ADMISSION OF IRRELEVANT 

AND IMMATERIAL EVIDENCE OF UTTERANCES AND ACTS 

IDENTIFYING APPELLANT WITH NAZISM AND ANTI- 

RACIAL CAUSES WHICH SERIOUSLY PREJUDICED APPEL- 

LANT AND AFFECTED HIS SUBSTANTIAL RIGHTS 

The recital in the Statement of the Case shows the 

extremes to which the Government was permitted to go in bringing to 
the attention of the Jury utterances and acts of Appellant which 
identified him with beliefs and causes which were bound to be. offen- 
sive or distasteful to some, certainly, if not all, of the members 
of the Jury. Extensive further discussion of the evidence which the 
Government assiduously had each of its witnesses recount cumulatively 


to the Jury is needless since its prejudicial nature is so patent 


and obvious. 


Earn 


24/ See also, Powell v. Alabama, supra; Van Moltke v. Gillies, supra; 
Chandler v. Fritag, 348 U.S. 3; Smith v. United States, 33 App. 
D.C. 53, 55, 238 Fed. 259, 260-261; United States v. Johnston, 
318 F.2d 288. 


That it was the Government's purpose to prejudice 
Appellant in the eyes of the Jury is also obvious. In his closing 
argument, Government counsel told the Jury that Appellant "decides 
to wage his own opposition to Home Rule...in the gallery...shouting, 
‘Down with Home Rule' and other things...and he hurls this flag on 
the Floor of the Congress" (Tr. 47). Later, Government counsel again 
reminded the Jury that Appellant "started shouting something about 
"long live Rockwell' or something like that" (Tr. 49) 22! 

No wonder, then, that the jurors, who retired to begin 
their deliberations at 4:20 P.M. returned at 4:37 P.M., scarcely 17 
minutes later, with a guilty verdict (See in Record on Appeal, Clerk's 
Trial Certificate filed April 19, 1966) .26/ 

The facts speak for themselves in showing that Appellant 


must have been seriously prejudiced and denied his right to objective 


cn eee 


25/ The Court's charge to the Jury was wholly devoid of admonition 
to the jurors to avoid any animosity or prejudice arising from 
Appellant's disorderly acts or from repugnance for or disagree- 
ment with Appellant's views (Tr. 53-63). 


How long the jury deliberated on the evidence is not, of course, 
known. As will be shown below under Point IV, there was serious 
conflict in the testimony of the Government's own witnesses with 
respect to the question of whether Appellant was handcuffed to 
the railing at the time he allegedly struck Officer Fitzgerald, 
and the question of whether he was "kicking and struggling" or 
was "quiet" as he was being taken out of the Gallery. It is 
difficult to see how 12 jurors could have reached objective 
unanimity on a verdict of guilty in 17 minutes if they had 
thoroughly discussed and deliberated on such a conflict and on 
all the other evidence. 


consideration by the Jury of the question of whether the evidence 
against him established his guilt of the charges in the indictment 
“beyond a reasonable doubt."" The prosecution, with obviously calcu- 
lated deliberateness, saw to it that the Nazi swastika banner22/ was 
constantly displayed to the jurors and was kept foremost in their 
minds: once, through its identification by Fitzgerald (which was 
enough for admissibility purposes), second, through the wholly un- 
necessary re-identification by Tiffany, and, third, through Govern- 


ment counsel's dramatic reminder to the jury: "he hurls over this 


flag on the Floor of the Congress" (emphasis added), accompanied, no 


doubt, by further waving of the “red flag" »efore the Sury.22/ 


The Nazi swastika had no conceivable relevance or material- 


ity to any of the charges against Appellant contained in the indictment 


en 

27/ Appellant's trial counsel had no choice,when Government Exhibit 1 
was offered, but to say "no objection." After his previous 
Bench objection had been overruled, the damage from the display 
and identification of the Nazi swastika could not be repaired. 
An obviously useless objection to its admission in evidence could 
only have magnified the matter in the minds of the jury. The 
only course open was that by saying "No objection," there might 
be a thin hope that some jurors might thereby regard the flag as 
a matter to which much importance could not be attached. On the 
other hand, an overruled objection might have created more aggra- 
vated psychological effect on the jury. It is submitted, in 
view of the foregoing, that Appellant's objection to the display 
or admission of the flag was not waived. In any event, the cir- 
cumstances impellingly justify the invocation by this Court of 
Rule 52(b) of the Federal Rules of Criminal Procedure, not only 
with respect to the display and admission of the swastika banner, 
but to the testimony as to Appellant's utterances. 


The not-too-subtle appeal to the Jury's patriotism by the inference 
that Appellant had attempted to defile the deliberative chamber 

of our national congress with the detested symbol of Nazi Germany 
could not have been wasted on the Jury. 


since it had been made abundantly clear by Appellant's trial counsel 
at the opening of the trial, as it was throughout the trial, that it 
was conceded that Appellant was engaged in disorderly conduct in the 


Gallery of the House of Representatives (See, Tr. 9, 20-21, 29, 30, 


34, 37-40). Such concession disposed of any necessity for any evidence 


describing the acts of disorderly conduct for which Officer Fitzgerald 
placed Appellant under arrest. For, the concession established one of 
the essential elements of the offenses charged, namely, that Officer 
Fitzgerald was acting justifiably in the performance of his duties 
when he placed Appellant under arrest. 

Moreover, the fact that Appellant threw the Nazi swastika 
banner down to the Floor of the House neither tended to prove or dis- 
prove any of the remaining elements of any of the offenses charged. 

It did not remotely tend to prove that Appellant struck the officer, 

or that he resisted, impeded, intimidated, or interfered with hin. 

It was, therefore, clearly irrelevant and immaterial. Nor did the 

fact that Appellant shouted "Down with Home Rule," "Home Rule is racial 
suicide," "Long live Rockwell," and threw leaflets down to the Floor 
of the House tend to prove any of such remaining elements. Therefore, 
it, too, was plainly irrelevant and immaterial. 

Further, the inconsistency in the allowance of such evi- 
dence is apparent from the fact that the Court and the Government 
implicitly conceded that admission or display of "the racial leaflets" 


which were "violent about Negro rights" was unnecessary to prove the 


Government's case and, explicitly, that such evidence would ra 
"prejudicial to Appellant" (Tr. 16). The evidence as to the Nazi 
banner, Appellant's act of throwing the banner and the "leaflets" 

to the Floor of the House, and his shouts concerning "Home Rule," 
“racial suicide" and "Lincoln Rockwell," are in no way distinguishable 
in their "prejudicial effect" on the Jury. In the aggregate, such 


evidence was at least equally, if not more prejudicial to Appellant 


than the leaflets which were withheld from evidence because they 


would admittedly be prejudicial. 

Surely, having been exposed to the barrage of such 
evidence, the jurors could not have helped but identify Appellant, 
not only with anti-Negro beliefs and causes, but, rightly or wrongly, 
with the philosophy of religious and racial persecution, violence, 
mass annihilation, militarism, despotism, destruction of human rights, 
and the many other detestable things which widespread public opinion 
attributes to Hitlerism and Nazi Germany. The racial prejudice was 
clear to the Jury from "Home rule is racial suicide." And, jurors 
cannot be assumed to be so lacking in ordinary intelligence that they 
could not recognize Government Exhibit 1 to be the same symbol as 
that of Hitlerism and Nazi Germany. Nor, helped by the swastika 
banner, could they have failed to be aware of the fact that the 
"Rockwell" whose praises Appellant shouted, is the well-known head 
of the "American Nazi Party" who is publicly believed to be dedicated 


to the basic tenets of Adolf Hitler's Germany, and to the achievement 


of such purposes by organizing young men into "Storm Trooper" 


militias, and by other objectionable Geena! 


There can be little doubt, therefore, that the error in 
the display and admission of Government Exhibit 1 and the admission 
of the evidence of Appellant's utterances gravely and adversely 
affected Appellant's rights to an impartial and objective jury con- 
sideration only of evidence which is relevant and material to the 
charges for which he was on trial. Appellant's conviction must, 
therefore, be voided as having been obtained through the introduction 
of irrelevant and immaterial evidence which was grossly prejudicial 


to him and affected his substantial rights. 


Iv 


THE CONTRADICTORY AND INCONSISTENT TESTIMONY 
OF THE GOVERNMENT'S WITNESSES AS TO ESSENTIAL 
ELEMENTS OF THE OFFENSES CHARGED REQUIRED 
DIRECTION OF A VERDICT OF ACQUITTAL AS REQUEST- 
ED BY APPELLANT, OR APPROPRIATE INSTRUCTIONS 
TO THE JURY WITH RESPECT TO CREDIBILITY. 


As shown by the recitais in the Statement of the Case, 
Officer Fitzgerald, the first to arrive on the scene and the person 
whom Appellant allegedly struck, denied that,at the time he was 


apprehending Appellant, he saw any andcuffs or saw that Appellant's 


arm was attached to the railing (Tr. 19, 20, 24, 32), saying that he 


29/ The prejudicial effect could scarcely have been less than the 
identification of an accused (on trial for unlawfully distribut- 
ing handbills) with Communism. Thomas v. District of Columbia, 
67 App. D.C. 179, 90 F.2d 424, 


learned about the handcuffs ieee Officer Tiffany, the Caverns 
ment witness who started to testify from written "notes," arrived 
on the scene later, and he also denied that he saw Appellant's arm 
attached to any handcuffs during the alleged scuffling (Tr. 29). 
However, Oberman, who apparently was the ‘doorman who arrived,on the 
scene before Tiffany, (Tr. 27) 32! first testified that when he, 
Oberman, arrived on the scene, Appellant's "hand was handcuffed. 
He then immediately added, "he was trying to get the handcuff to 
his wrist" (Tr. 32). Under Government counsel's questioning, 

he then testified (Tr. 33): | 


Q Did he at any point manage to secure his hand in ce 
handcuf£? 


Officer Fitzgerald, it seemed as he struggled got it. off 
his wrist. That quick, he got it off his wrist. He! was 
trying to get it on his wrist. (Emphasis supplied) 

Q But he never did? 


A. He never succeeded. 


Q I see. 


Under cross-examination, Oberman again said: "I seen his arm attached 


to a post with a handcuff"(Tr. 35). Again, "His right arm was attached 
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30/ Government counsel in his closing statement mischaracterized 
Fitzgerald's flat denial that he saw any handcuffs. He told the 
Jury that Fitzgerald"didn't recall...now" that mare "was 
trying to handcuff himself" (Tr. 48). 


See, also, Fitzgerald, who mentioned Doormen Barnes and Oberman 
(Tr. 15). 


to the post" (Tr. (36). And "when Officer Fitzgerald got there, he 
got it loose as he went for his arms" (Tr. 36). 
Moreover, contrary to Fitzgerald's and Tiffany's direct 


testimony that Appellant was struggling as the officers were carrying 


him out (Tr. 15, 27), Oberman testified on direct that when Appellant 


was being carried out "he was quiet then, sir. He was quiet then" 
(Tr. 33). 

Oberman's contradiction of the police officers created 
a strong--let alone a "reasonable"--doubt as to whether Appellant 
either deliberately struck Officer Fitzgerald or resisted arrest. 
For if, as Oberman said, Appellant had one wrist handcuffed to a 
post when Fitzgerald arrived, and, according to the testimony of all 
three Government witnesses, Appellant was also engaged in throwing 
leaflets and a flag down to the Foor of the House, it would seem that 
it would have been nearly impossible for him to strike Fitzgerald; 
or, in any event, that, if he had shackled or was trying to shackle 
his wrist to the railing, he could not have intended to strike a 
police officer with one arm immobilized and the other throwing leaf- 
lets and a flag. 

Moreover, it was never explained whether, when Tiffany 
later cut the handcuffs from the railing with bolt cutters, the un- 
attached manacle was locked or unlocked (See Tiffany, Tr. 28). An 


explanation would have been significant. If it was locked, obviously his 


hand must have been forcefully pulled out of the locked manacle 
during the apprehension. From this, the Jury could have inferred 
that any contact by Appellant's free hand with Fitzgerald's body 
could have been caused by a spontaneous movement of Appellant's free 
hand to the protection or release of the locked wrist in the course 
of which the free hand accidentally brushed Fitzgerald's body. It 
would also have indicated that, contrary to his denial, Fitzgerald 
could not have helped but see that Appellant's wrist was manacled to 
the railing, particularly since Fitzgerald arrived first and was 
closer to Appellant than Oberman, who arrived later and did see that 
Appellant's wrist was locked, (It is also incredible that Fitzgerald 
did not see that Appellant was atterpting to lock it in the hand- 
cuffs.) If the manacle was unlocked, and Appellant was unsuccessful 
in locking it, as Oberman said, Appellant did not resist arrest 
through the medium of the handcuffs, but at most, merely triad to do 
so. Since "attempted" resistance (1£ there is such a thing) was not 
charged against Appellant, there was a failure of proof by the Govern- 
ment. 

As pointed out above under Point I (supra, p. 15), it is 
basic that the Government must prove beyond a reasonable doubt every 
essential element of the offenses charged in the indictment and that 
the Jury must be so instructed. Williams v.-United States, supra; 


McAfee v. United States, supra. Whether Appellant intentionally 


struck Officer Fitzgerald, and whether he intentionally resisted arrest 


by struggling or by handcuffing himself to a railing, were essential 
elements of the offences charged. But since the contradicting and 
inconsistent testimony of the Government's own witnesses created an 


obviously strong doubt that Appellant intentionally committed any of 
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the unlawful acts cheraedjoe’ direction of a verdict of acquittal was 


required. 
At the very least, in these circumstances, the Trial Court 


should have specifically called the Jury's attention to the conflicts 


in the testimony of the Government's witnesses?2/ and instructed the 


Jury that it should weigh Oberman's contradictions of Fitzgerald and 
Tiffany and the inconsistencies within his ow testimony in determining 


the credibility of all of the Government's witnesses. 


32/ As has been pointed out, the Court did not define for the Jury 
the essential elements of the unlawful act of resisting an officer. 
One cannot tell, therefore, what theory, if any, the Jury had as 
to what Appellant did that constituted resistence. 


In McKenzie, supra, it was held that the trial court erred in 

failing to call to the jury's attention circumstances favorable to the 
accused including inconsistent statements made by the complaining 
witness. (75 U.S. App. D.C, at 272-273) 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted 


that Judgment of conviction of Appellant should be reversed and 
held void. 


Respectfully submitted, 


By Vdomemmees 

Benedict P. Cottone 
Court-appointed Counsel 
for Appellant 

1001 Connecticut Avenue, N.W. 


Washington, D. C. 20036 


May 18, 1967 


ANNEX 


STATUTES AND RULES INVOLVED 


Section 505, Title 22, District of Columbia, 1961 Edition 


Sec. 22-505. Assault on member of police force. 


(a) Whoever without justifiable and excusable cause, 
assaults, resists, opposes, impedes, intimidates, or inter- 
feres with any officer or member of any police force operat- 
ing in the District of Columbia while engaged in or on 
account of the performance of his official duties, shall: be 
fined not more than $5,000 or imprisoned not more than five 
years or both. 

(b) Whoever in the commission of any such acts uses 
a deadly or dangerous weapon shall be imprisoned not more 
than ten years. (R.S,, D,C., sec. 432; June 29, 1953, 67 Stat. 
95, ch. 159, sec. 205.) 


Rule 7(c), Federal Rules of Criminal Procedure (Pertinent portion) 


Rule 7. The Indictment and The Information. 


x** 


(c) Nature and Contents. The indictment...shall be a plain, 
concise and definite written statement of the essential facts 
constituting the offense charged... ; 


Sa eee 


Rule 52, Federal Rules of Criminal Procedure (Pertinent portion) 


Rule 52. Harmless Error and Plain Error. 


kK 


(b) Plain Error. Plain errors or defects affecting sub- 
stantial rights may be noticed although they were not brought 
to the attention of the court. 
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For THE DISTRICT oF COLUMBIA CIRCUIT 


No. 20,272 
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UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented. 


(1) At a time when both sides had announced them- 
selves ready, did the trial court, after being shown a 
letter from an attorney in Florida suggesting a con- 
tinuance of 60 days, abuse its discretion in proceeding 
with the trial where 


a. there was no request for a continuance by appel- 
lant or his counsel; 

b. the purpose of the continuance, if requested, was 
apparently to substitute counsel who had made no 
unqualified offer to represent appellant; and 

. appellant was adequately represented by trial coun- 
sel and did not evidence any dissatisfaction with 
his performance? 


(2) Did the trial court properly refuse to direct a ver- 
dict of acquittal where appellant testified that he did 
- not strike or resist a police officer and at least two 
' government witnesses testified unequivocably that he did? 

(3) Was appellant provided with adequate notice of 
the offense with which he was charged? 

(4) Did the trial judge properly admit into evidence 
testimony as to appellant’s conduct, statements and re- 
lated demonstrative evidence, where such evidence shed 
light on whether appellant intentionally assaulted the 
. Officer, the evidence was intimately connected with and 
tended to explain the assault, and there was no objection 
to the admission of the evidence? 


INDEX 


Counterstatement of the Case 
Statutes and Rules Involved 
Summary of Argument 
Argument: 


I. The trial judge did not err in exercising his discretion 
to proceed with trial where (1) appellant was ade- 
quately represented by appointed trial counsel, (2) 
no continuance was requested, (3) nothing in the rec- 
ord indicated the existence of an unqualified offer by 
another attorney to represent appellant 


. The trial judge properly refused to direct a verdict of 
acquittal 


. The indictment provided appellant with adequate 
notice of the offenses with which he was charged; in 
any event, the circumstances of this case indicated 
appellant had adequate knowledge of the offenses with 
which he was charged 


. The trial judge properly admitted evidence of appel- 
lant’s statements, conduct and related demonstrative 
evidence, where such evidence related to an element 
of the crime, was blended and connected with the as- 
sault and tended to explain the circumstances under 
which it occurred. In any event, failure to object to 
the admission of the evidence forecloses consideration 
of the point on appeal 


Conclusion 
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United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 20,272 


RoBerT F. BRUCE, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On September 24, 1965 appellant was arrested by 
members of the Metropolitan Police Department for 
having assaulted a police officer. An indictment filed 
March 7, 1966 charged that on September 24, 
1965 appellant “without justifiable cause, did as- 
sault, resist, oppose, impede, intimidate and inter- 
fere with Edmond J. Fitzgerald, knowing him to 
be a member of the Metropolitan Police Department 
operating in the District of Columbia, while [he] was 
engaged in the performance of his official duties” (Tr. 7). 


(1) 


2 
a 


On March 8, 1966 appointed trial counsel noted his appear- 
ance for appellant, who pleaded not guilty to the 
charge. Trial commenced on April 19, 1966. 

After counsel for both sides informed Judge Corcoran 
that they were ready, but before the jury was sworn in, 
appellant requested permission to approach the bench. 
He was instructed by Judge Corcoran to tell his counsel 
what he wanted and to send his counsel to the bench. 
After counsel and appellant conferred privately, counsel 
informed the court that “the defendant apparently com- 
municated with someone in Florida and he desires that 
I show Your Honor this letter here” (Tr. 3). After read- 
ing the letter, dated April 8, 1966 Judge Corcoran said 
“No. Tell him I have read it with a great deal of in- 
terest but we are going ahead with the trial... we 
cannot grant any continuances at this point” (Tr. 4). 
The jury was then impaneled and sworn in, the 
Assistant United States Attorney and counsel for appel- 
lant made their opening statements, and the government 
began presentation of its case (Tr. 4, 7-9). 

Sergeant Fitzgerald of the Metropolitan Police Depart- 
ment was the first government witness. He testified that 
he was detailed from the Fifth Precinct to the House of 
Representatives in the Capitol Building to provide pro- 
tection for members of the House of Representatives; 
that the House of Representatives was in session about 
12:20 on September 24, 1965, and that there were 150 
to 200 spectators scattered throughout the gallery (Tr. 
11, 12). After identifying appellant as one of the 
persons in the gallery, he said he saw appellant stand 
up and begin shouting “ ‘Down with home rule. What 
are you going to do about home rule? Home rule is 
racial suicide’ and many other phrases, shouting loudly 
enough so that it attracted just about everyone’s atten- 
tion, members on the Floor and people in the gallery” 
(Tr. 14). The officer went over to appellant, identified 
himself as a police officer, told him he was under arrest 
and to sit down and be quiet (Tr. 14). The officer de- 
scribed what happened next as follows: 
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I placed my hand on his right arm and shoulder 
and at that time he turned and swung on me. He 
struck me in the chest and shoulder with his fist. 
He broke away from my grasp . . . He continued to 
struggle and fight to resist me and at that time 
others came to my assistance... It was necessary 
for all of us to remove him bodily because of his 
continuous struggling and fighting and kicking, and 
continued hollering. . . (Tr. 14-15). 


He also testified that appellant threw leaflets over the 
gallery down onto the floor of the house, and that “he 
threw a red and white object down on the Floor of the 
House of Representatives” (Tr. 16). At this point, de- 
fense counsel approached the bench and said “I am going 
to object to the display of any object that was thrown 
down there. I think it will prejudice this defendant. 
The flag might arouse some animosity in the jury” (Tr. 
16). The Assistant United States Attorney then indi- 
cated that he would only seek to introduce the flag into 
evidence because of the possible prejudicial nature of the 
leaflets. The trial court considered the flag and the 
leaflets part of the res gestae. He excluded the leaflets, 
agreeing that they might be prejudicial, and ruled that 
he would admit the flag (Tr. 16). It was, however, only 
marked for identification after Officer Fitzgerald testi- 
fied as to its retrieval from the floor of the House 
(Tr. 17, 18). He testified that Officer Tiffany, another 
member of the security detail, turned over to him hand- 
cuffs with which appellant had apparently tried to attach 
himself to the rail of the gallery, but said that he had 
not seen them used by appellant. The handcuffs were 
marked as government’s exhibit two for identification 
(Tr. 18, 20). 

Officer Tiffany was the government’s second witness. 
He identified appellant as the person he had seen in the 
gallery shouting “Down with Home Rule”, and that he 
saw Officer Fitzgerald approach appellant as he continued 
to shout. When Officer Tiffany got to appellant 
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“Sergeant Fitzgerald was scuffling—one of the doormen 
was there also and they were scuffing. The [appellant] 
was moving his arms and legs.” He said that as they 
were taking appellant out of the gallery, he was moving 
his arms and kicking his legs and said “Long live 
Rockwell” (Tr. 27). Officer Tiffany identified the flag 
and handcuffs, which he had removed from a post in 
the gallery. He testified that he had not seen them dur- 
ing the struggle (Tr. 25, 27-30). 

Irvin Osterman, a doorkeeper at the House of Repre- 
sentatives, was the government’s third witness. He testi- 
fied that he saw Officer Fitzgerald going to appellant, 
that appellant was trying to get one part of the handeuff 
to his wrist and that the other part was chained to the 
post. He said that “[Appellant] was struggling with the 
officer and in the struggle, he swung out and hit Officer 
Fitzgerald right about here (indicating) in the chest. . . 
This man was kicking trying to get away, and Officer 
Fitzgerald and the other officers who were assisting got 
him by his legs—had to carry him out of the gallery. . mid 
(Tr. 32, 33). On redirect, he also testified that appellant 
swung and struck officer Fitzgerald with his left arm 
(Tr. 36, 37). 

After Mr. Osterman testified, the government moved 
exhibits one and two into evidence. Counsel for appel- 
lant said that he had no objection, and the court there- 
upon admitted them. 

Counsel for appellant then proposed to offer into evi- 
dence documents showing that appellant had been twice 
charged with disorderly conduct and that he had pleaded 
guilty to them both, receiving concurrent sentences of 
ninety days (Tr. 37-38). At that point the following 
colloquy occurred: 


THE COURT: So what is the relevancy? . . . He 
is charged here with assault on the officer. What is 
the relevancy of this? 

[COUNSEL FOR APPELLANT]: The evidence 
is he is contrite and he admits he has offended cer- 


5 


tain laws of the United States . . . we do admit 
guilt in certain aspects in certain of these occur- 
rences. 

THE COURT: What you are doing is playing on 
the pity of the jury. You want the jury to take 
pity on him because he pled guilty. 

[COUNSEL FOR APPELLANT]: These dis- 
orderly charges are part and parcel of the whole 
thing, if Your Honor please. 

THE COURT: It is a separate offense; except 
in point of time, they have no relation to each other. 
He committed several different crimes at the same 
time ... [but] if the Government wants it in, you 
can have it in. 

[COUNSEL FOR APPELLANT]: The Govern- 
ment has no objection, if Your Honor please.’ 

THE COURT: I think you are cluttering the 
record if you put it in. 

[COUNSEL FOR APPELLANT]: My request 
of the Court is granted, is it? 

[ASSISTANT UNITED STATES ATTORNEY]: 
Insofar as the charge is concerned, it is irrelevant. 

THE COURT: That is right . . . You should 
have argued this out before. I am going to exclude 
it unless one or both of you can give me a good 
reason for putting it in. We will take about a 
ten minute recess and then you can go ahead with 
your case (Tr. 38-40). 


After the recess, appellant, the only witness for the 
defense, took the stand. After the Court ascertained that 
appellant had been fully apprised of his right not to 
take the stand, he testified that he did not assault the 
police officer and that he did not strike him (Tr. 42-44). 

The rest of his testimony was to the effect that he 
was unable to leave the gallery when requested to do so 
by Officer Fitzgerald because he was handeuffed (Tr. 


1 Contrary to assertions in appellant’s brief, the Assistant United 
States Attorney did not say that he had no objection to the admis- 
sion of the documents. Appellant’s Brief p. 9. In fact, as the 
excerpt above shows, he thought the evidence irrelevant. 
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45). There was no cross-examination, and the defense 
rested. 

Defense counsel moved for judgment of acquittal, 
arguing that appellant’s testimony showed that he was 
“struggling to extricate himself from this predictament 
that he had his left arm tied to the post . . .” and that 
there were discrepancies in the testimony of the govern- 
ment witnesses on this point (Tr. 46, 47). The Court 
denied the motion (Tr. 47). 

After summations by both sides, the Court took a 
recess to formulate his charge to the jury (Tr. 52-53). 
When proceedings were resumed, the Court gave a 
charge which included the usual cautionary statements 
and, inter alia, the following: 


Now, it is your province as jurors to determine the 
credibility of each witness and the weight to be 
given to the testimony of each witness. In weighing 
the testimony of each witness, consider his relation- 
ship to the Government or to the defendant, his 


interest if any in the outcome of the case, his 
manner of testifying, his candor, his fairness and 
intelligence, and the extent to which he has been 
corroborated or contradicted if at all by other 
credible evidence. . . . 

Now, in judging the credibility of witnesses, bear 
in mind that a witness is presumed to speak the 
truth. However, this presumption may be overcome 
by contradictory evidence, by the manner in which 
the witness testified, by the character of his testi- 
mony or by the evidence pertaining to his motives 
in testifying as he did. 

If you believe that any witness has testified 
falsely with respect to a material fact about the 
truth of which he could not reasonably be mistaken, 
you may, if you so wish, disregard all or part of 
the testimony of that witness. 

Do not be controlled by the number of witnesses 
who have testified for either side. The testimony of 
one witness entitled to full credit is sufficient for 
the proof of any fact and may justify a verdict even 
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if a number of witnesses have testified to the con- 
trary. If upon the whole case, considering the credi- 
bility of the witnesses and after weighing the 
various factors of evidence you believe they point 
to the accuracy and honesty on one witness, then 
you may accept the testimony of that one witness. 
... (Tr. 55-56). 


After clearly pointing out that the burden is on the 
Government to prove guilt beyond a reasonable doubt 
as to every element of the offense, and explaining the 
nature of the reasonable doubt, he read them the indict- 
ment, twice emphasizing that it was not evidence but 
only a statement of charges, and told them that 


To find the defendant guilty, the Government must 
prove to you beyond a reasonable doubt either that 
the defendant assaulted a police officer or that he 
resisted, opposed, impeded or interfered with an 
officer or a member of the Police Force who was 
engaged in the performance of his official duties, 
and that the defendant did this without justifiable 
and excusable cause. 

Now, I think the language of the statute and the 
language of the indictment is almost self-explanatory 
except, perhaps, for the definition of assault [There 
followed a definition of assault.] So much for as- 
sault. I repeat, the statute and the indictment per- 
mit several alternatives. In other words, you are 
not limited to a charge of assault. The Government 
need not prove that the defendant actually assaulted 
an officer; it is only necessary for the Government 
to prove either that he assaulted an officer or re- 
sisted an officer, or opposed an officer, or interfered 
with an officer in the performance of his official 
duties. 


The trial judge then proceeded to instruct the jury that 
it must also have been shown beyond a reasonable doubt 
that appellant knew that Officer Fitzgerald was a 
member of the Metropolitan Police Department and in 
the course of his official duties, that such knowledge 
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ordinarily could not be proved directly, but may be in- 
ferred from the circumstances and from all the things 
said and done, “as, for example, whether or not Officer 
Fitzgerald announced he was a police officer at the time” 
(Tr. 59-60). 

The jury returned a verdict of guilty, and on June 10, 
1966 appellant was sentenced to a term of from four 
months to a year and one day. That conviction is the 
subject of the current appeal. 


STATUTES AND RULES INVOLVED 


Title 22 of the District of Columbia Code, Section 
505(a), provides: 


Whoever without justifiable and excusable cause, 
assaults, resists, opposes, impedes, intimidates, or 
interferes with any officer or member of any police 
force operating in the District of Columbia while 
engaged in or on account of the performance of his 
official duties, shall be fined not more than $5,000 
or imprisoned not more than five years or both. 


Title 18 of the United States Code, Section 111, 
provides in pertinent part: 


Whoever forcibly assaults, resists, opposes, im- 
pedes, intimidates, or interferes with any person 
designated in section 1114 of this title while engaged 
in or on account of the performance of his official 
duties, shall be fined not more than $5,000 or im- 
prisoned not more than three years, or both. 


Rule 7(c) of the Federal Rules of Criminal Procedure 
provides: 


The indictment or the information shall be a plain, 
concise and definite written statement of the essen- 
tial facts constituting the offense charged. It shall 
be signed by the attorney for the government. It 
need not contain a formal commencement, a formal 
conclusion or any other matter not necessary to such 
statement. Allegations made in one count may be in- 
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corporated by reference in another count. It may be 
alleged in a single count that the means by which 
the defendant committed the offense are unknown or 
that he committed it by one or more specified means. 
The indictment or information shall state for each 
count the official or customary citation of the stat- 
ute, rule, regulation or other provision of law which 
the defendant is alleged therein to have violated. 
Error in the citation or its omission shall not be 
ground for dismissal of the indictment or informa- 
tion or for reversal of a conviction if the error 
or omission did not mislead the defendant to his 
prejudice. 


SUMMARY OF ARGUMENT 


The trial judge did not abuse his discretion in pro- 
ceeding with trial on the scheduled date and at the 
scheduled time. The trial judge was not requested to 
continue the trial by appellant or trial counsel; he was 
merely shown a letter from an attorney in Florida which 
suggested that appellant ask for a continuance of sixty 
days in order to prepare a defense on the charge of 
assault on a police officer. Even if the letter were to be 
construed as a request for a continuance, no abuse arose 
in refusing to grant it at the time of trial. The witnesses 
were all assembled, counsel for both sides were ready to 
proceed, and the apparent purpose of the request, if any, 
was merely to substitute another attorney for one appel- 
lant had elected to proceed with. Appellant was ade- 
quately represented throughout the proceedings by able 
and vigorous trial counsel, nor did he voice any dis- 
satisfaction with his performance. Moreover, the case 
was not a diffcult case to handle, and appellant was in 
no way prejudiced by trial counsel’s handling of the 
case, especially in view of the light sentence, which was 
for four months to a year and a day, instead of the 
maximum permissible sentence of a $5,000 fine and five 
years’ imprisonment. Appellant was not prejudiced; he 
had the effective assistance of counsel to which he was 
entitled. 
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The trial judge’s refusal to direct a verdict of acquittal 
was entirely proper. Appellant testified that he did not 
assault or resist a police officer. Two government wit- 
nesses testified that he did, and another testified that he 
struggled with the police officer. This conflict in evidence, 
as well as the conflict with respect to whether appellant 
knew the person he assaulted was a police officer, was for 
the jury to resolve. 

Appellant was given adequate notice of the crime with 
which he was charged. The indictment at issue here 
has been before this Court and approved by it; essen- 
tially similar indictments under a parallel Federal stat- 
ute have been upheld. Moreover, appellant’s communica- 
tions with others showed he had no doubt as to the nature 
of the crime charged, as did the entire course of events 
at trial. In any event, there were no objections to the 
indictment. 

There was no impropriety in the admission into evi- 
dence of appellant’s conduct, statements and related 
demonstrative evidence where there was no objection 
thereto, the evidence shed light on the intent element of 
the assault and explained the circumstances of the com- 
mission of the crime. 


ARGUMENT 


I. The trial judge did not err in exercising his discre- 
tion to proceed with trial where (1) appellant was 
adequately represented by appointed trial counsel; 
(2) no continuance was requested; and (3) nothing in 
the record indicated the existence of an unqualified 
offer by another attorney to represent appellant. 


(Tr. 3) 


Appellant’s contention that the trial judge’s refusal to 
grant a continuance after counsel for both sides had 
announced themselves ready to proceed in order to obtain 
counsel of his own choice denied appellant his constitu- 
tional right to counsel, borders on the frivolous. The 
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decision to grant a continuance is, of course, a matter 
which lies within the discretion of the trial judge and 
is not subject to review absent a clear abuse of that 
discretion. Gilmore v. United States, 106 U.S. App. D.C. 
344, 273 F.2d 79 (1959). Under the circumstances here 
presented, the trial court’s refusal to grant a continuance 
was proper. 

First of all, there was no request for a continuance, 
either by appellant or by his attorney. The record shows 
that appellant merely asked that a letter be shown the 
trial judge (Tr. 3). That letter was dated 11 days 
before the date trial commenced, and was sent to appel- 
lant from a Florida attorney. He suggested that appel- 
lant should ask for a continuance of at least sixty days 
“so that there will be plenty of time to prepare your 
defense on the charge of Assault on an officer.” (em- 
phasis added) That attorney wrote “You may use this 
letter as evidence that you are attempting to obtain 
counsel. I will represent you myself if all efforts fail to 
obtain a local attorney.” On its face, this was neither 
a request by appellant or his trial counsel for a continu- 
ance nor an actual promise to represent appellant. It 
is clear that the promise to represent appellant was 
conditioned on the failure to obtain local counsel—a 
condition which became irrelevant with the appointment 
of “local” trial counsel. Thus, the failure to grant a 
continuance after reading the letter was proper, because 
no continuance was asked for. 

Assuming without conceding that an actual request 
for a continuance was made does not advance appellant’s 
cause. The letter was written and almost certainly ar- 
rived at a time when appellant could have made known 
his desires, if any, with respect to representation. In- 
stead, nothing indicated appellant’s preference for other 
representation until after both sides had announced 
themselves ready for trial. And at no time did he 
indicate any dissatisfaction whatever with trial counsel, 
who entered his appearance in the case a month before 
trial. It seems fairly clear that no showing was made 


2 

that a continuance was necessary to enable a just deter- 
mination of the cause. Neufield v. United States, 73 US. 
App. D.C. 174, 179, 118 F.2d 375, 380 (1941), 
cert. denied sub. nom. Ruben v. United States, 
315 U.S. 798 (1942). Considering the simple 
nature of the issues presented below, the fact 
that the crime charged was not a complicated or 
difficult one to analyze, and that the evidence was pre- 
sented to sustain the charge in a straightforward man- 
ner, it cannot be said that the trial judge abused his 
discretion in proceeding with the trial. Gilmore v. 
United States, supra. These factors indicating the pro- 
priety of the trial judge’s action become even more im- 
portant when it is realized that the continuance sought 
was for two months, and at a time when the court, 
counsel, witnesses and jurors were assembled and ready 
to proceed with the case. 

Nor can it be said that appellant was denied his right 
to counsel. Appellant relies on the Fifth Amendment’s 
constitutional guarantee that “the accused shall enjoy the 
right . . . to have the assistance of counsel for his de- 
fense”. Appellant had that assistance at trial, just as he 
had throughout the proceedings.’ Cf. Moore v. United 
States, 95 U.S. App. D.C. 93, 220 F.2d 198 (1955). No 
prejudice whatever has been demonstrated. Cf. Brown v. 
United States, 105 U.S. App. D.C. 77, 264 F.2d 363 
(en banc), cert. denied, 360 U.S. 911 (1959). . 

Moreover, this Court has ruled against contentions 
similar to appellant’s in a variety of situations. In 
Brown v. United States, supra, it was said that a crim- 


2 Trial counsel cross-examined witnesses, objected to the use of 
notes to refresh the memory of a government witness, objected to 
admissions in evidence, moved for judgment of acquittal, filed a 
motion for judgment of acquittal notwithstanding verdict and in 
the alternative, for a new trial, (in which he urged six points of 
law) and represented appellant at sentencing. Moreover, through 
counsel’s efforts, the sentence imposed in the face of a strong 
showing of guilt beyond a reasonable doubt was a light one—four 
months to a year and a day instead of a possible $5000 fine and 
five years’ imprisonment. 
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inal defendant for whom an attorney has been appointed 
is not entitled to dismiss the attorney and have a substi- 
tute appointed unless he has an adequate reason for 
requesting the change. There, appellant unsuccessfully 
claimed that he was dissatisfied because counsel had 
told him he didn’t think there was a chance of “beating 
the indictment.” In Moore v. United States, supra, this 
Court affirmed a District Court judgment in the face of 
appellants’ claim that they were not represented by 
counsel of their choice. There, the attorney employed 
by appellants was detained and the trial was handled 
by another attorney who conducted the trial in his stead. 
In Cleveland v. United States, 116 U.S. App. D.C. 188, 
322 F.2d 401, cert. denied, 375 U.S. 884 (1963), a 
conviction was upheld where appellant requested assigned 
counsel, then a Georgetown Legal Intern, and just before 
trial sought a two-day continuance at trial to obtain 
other counsel, against a claim that this violated his 
right to effective assistance of counsel. 

In any event, the government suggests that the situa- 
tion presented by the record at best is essentially a last- 
minute attempt by appellant to substitute new counsel 
for counsel previously accepted, merely as a matter of 
preference, without any showing of how this would 
aid appellant or affect the outcome of any stage of the 
case. On the facts presented, the denial of a last-minute 
continuance was well within the trial court’s discretion. 
An accused’s right to select his own counsel does not 
permit arbitrary action obstructing orderly judicial pro- 
cedure and delaying the adjudication of cases. United 
States v. Cozzi, 354 F.2d 637 (1st Cir. 1965), cert. 
denied, 383 U.S. 911 (1966). 
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II. The trial judge properly refused to direct a verdict of 
acquittal. 


(Tr. 14-15, 27, 32, 38, 36, 37, 42-44) 


Appellant testified that he did not strike the officer or 
resist arrest (Tr. 42-44). There was, however, substan- 
tial evidence to the contrary, as an examination of the 
testimony of the three witnesses for the government 
shows. 

Officer Fitzgerald testified that he went over to appel- 
lant and identified himself as a police officer; that 
appellant turned and “swung on [him]”, that appellant 
struck him in the chest and shoulder with his fist, that 
he broke away from his grasp and “continued to struggle 
and fight to resist” and that it was necessary for “all 
of us to remove him bodily because of his continuous 
struggling and fighting and kicking” (Tr. 14-15). Officer 
Tiffany’s testimony strongly corroborated that of Officer 
Fitzgerald. He testified that appellant was scuffing 
with Fitzgerald and one of the doormen, that he was 
moving his arms and legs and kicking as he was re- 
moved from the gallery. Viewing the evidence and in- 
ferences drawn therefrom most favorably to the 
government," it could readily be inferred from the testi- 
mony of these two witnesses alone that appellant was 
engaged in an assault on the police officer and 
resisting arrest, particularly in the light of appel- 
lant’s apparent purpose in being there, his actions be- 
fore the arrest, and his comments during the course of 
these events. This testimony alone would justify the trial 
judge’s refusal to direct a verdict of acquittal. When 
additional testimony of Mr. Oberman is considered, it be- 
comes even clearer that it cannot be said that there was 
“no evidence upon which a reasonable mind might fairly 


3 Crawford v. United States, —— U.S. App. D.C. —, 375 F.2d 
332 (1967). Accord, Thomas Vv. United States, 93 U.S. App. D.C. 
392, 211 F.2d 45, cert. denied, 347 U.S. 969 (1954); Curley v. 
United States, 81 U.S. App. D.C. 389, 160 F.2d 229, cert. denied, 
331 U.S. 837 (1947). 
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conclude guilt beyond a reasonable doubt,” and that the 
resolution of the conflict in testimony was for the jury. 
Curley v. United States, supra note 2 at 392-93, 160 
F.2d at 232-33.* 


III. The indictment provided appellant with adequate 
notice of the offenses with which he was charged; in 
any event, the circumstances of this case indicated 
appellant had adequate knowledge of the offenses with 
which he was charged. 


Appellant’s assertion that the indictment failed to give 
adequate notice to appellant of the offenses charged is 
without merit. This Court has already affirmed an ap- 


4He testified that appellant, while struggling with the officer, 
swung and hit the officer in his chest with his left arm, and that 
he was kicking and trying to get away (Tr. 32, 38, 36, 37). 

Appellant contends that conflicts in the testimony of the prose- 
cution’s witness as to the handcuffs should have given rise to a 
verdict of acquittal or special instructions on the credibility of 
those witnesses. Appellee respectfully suggests that the contention 
does not go to the heart of the matter. The primary question was 
whether or not appellant committed the acts complained of, not 
whether the prosecution’s witnesses saw or did not see the hand- 
cuffs as they approached him. Where evidence is otherwise clear 
as to the commission of the illegal acts, appellant should not be 
heard to rely on minuscule variations in testimony on collateral 
matters, especially when the trial judge gives adequate instructions 
on credibility. 

Appellee notes that appellant makes much of Oberman’s comment 
that appellant was “quiet” when being carried out, claiming that 
this comiicted with the testimony of the other two government wit- 
nesses, But Officer Fitzgerald did not testify as to what appellant 
was doing when he was carried out (Tr. 15). Officer Tiffany testi- 
fied that appellant was moving his arms and kicking his legs (Tr. 
27), but it could be reasonably inferred from the record that Ober- 
man’s assistance in helping to remove appellant came at a later time, 
when appellant had given up struggling (Tr, 33). The question 
which gave rise to the comment was, “What was he doing when 
you carried him out?,” not “What was he doing when you saw the 
others carrying him out?” With respect to both alleged conflicts, 
we note that no instruction on credibility was requested below, thus 
foreclosing assertions of error in instructions on appeal. Willis v. 
United States, 106 App. D.C. 211, 271 F.2d 477 (1959), cert. denied, 
362 U.S. 964 (1960). 
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pellant’s conviction based on an identical indictment. 
Lawson v. United States, 112 U.S. App. D.C. 196, 301 
F.2d 520 (1962). Moreover, similar indictments have 
been upheld under 18 U.S.C. 111, a statute affording 
Federal officers protection in the course of their duties 
in language closely paralleling that of 22 D.C. Code 
§ 505(a).° Thus, an indictment charging that appellant 
assaulted, impeded and interfered with an Immigration 
officer was upheld in Cunningham v. United States, 356 
F, 2d 454 (5th Cir.), cert. denied, 384 U.S. 952 (1966). 
Indictments identical in pertinent part were upheld in 
Taylor v. United States, 334 F.2d 386 (10th Cir. 1964) 
and Portnoy v. United States, 316 F.2d 486 (1st Cir.), 
cert. denied, 375 U.S. 815 (1963) .’ 

Moreover, the facts and circumstances of this case 
indicate that appellant’s claim that he was not properly 
apprised of the crime with which he was charged so 
as to enable him to prepare his defense is without 
substance. Appellee suggests that a fair inference from 
the letter appellant produced in court is that he knew 
that the essence of the charge was assault on a police 
officer.* In no other way could the language of that letter, 
directing appellant to “ask for a continuance of at least 
sixty . . . days so that there will be plenty of time to 
prepare your defense on the charge of Assault on an 
officer” be explained. 


50Of course, the fact that a statute makes more than one act 
jllegal and the indictment charges the defendant with all of them 
does not invalidate a conviction where the commission of one act 
is proved. Greene v. United States, 105 U.S. App. D.C. 334, 266 
F.2d 982 (1959). 


6 The Federal statute provides in pertinent part “Whoever forcibly 
assaults, opposes, impedes, intimidates, or interposes with [certain 
Federal officers] while engaged in or on account of their duties, 
shall be fined not more than $5000 or imprisoned not more than 
three years, or both.” 


7 Cf. United States v. Miller, 17 F.R.D. 486 (D. Vt. 1955). 


®The opening statements, testimony and the summations of 
counsel for both sides further indicated that assault on a police 
officer was the segment of the indictment under consideration. 
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Appellee suggests that in the light of the above cases, 
the indications that appellant had already begun to in- 
quire about that portion of the indictment which was 
subsequently emphasized at trial, and the fact that no 
motion to dismiss or other action was taken which would 
indicate doubt on the part of appellant or his trial 
counsel about the nature of the charge, appellant’s con- 
tention should be rejected. 


IV. The trial judge properly admitted evidence of appel- 
lant’s statements, conduct and related demonstrative 
evidence, where such evidence related to an element 
of the crime, was blended and connected with the 
assault and tended to explain the circumstances under 
which it occurred. In any event, failure to object to 
the admission of the evidence forecloses consideration 
of the point on appeal. 

(Tr. 14, 16, 17, 27, 38, 37-40, 43-44, 51) 

While it is generally true that evidence tending to 
which a defendant is on trial$t 2 Glass ception to 
the rule is that all relevant facts and circumstances 
tending to establish any of the constituent elements of 
the offense which the defendant is on trial may be 
made to appear. Cantrell v. United States, 116 U.S. App. 
D.C. 311, 323 F.2d 618, cert. denied, 376 U.S. 
956 (1963); Bell v. United States, 93 U.S. App. 
D.C. 178, 210 F.2d 711 (1953), cert. denied, 
347 U.S. 956 (1954). Such evidence is admissible as to 
intent or motive, inter alia, and “When the evidence is 
relevant and important to one of these .. . issues, it is 
generally conceded that the prejudicial effect may be 
outweighed by the probative value.” Drew v. United 
States, 118 U.S. App. D.C. 11, 16, 331 F.2d 85, 90 
(1964). In the present case, it may fairly be said that 
appellant’s shouted statements and actions showed that 
he had come to the House of Representatives fully pre- 
pared to dramatize his cause by whatever means avail- 
able; they were indicative of his state of mind with 


prove the commission of a crim other tha he one for 
o ie, 
is é 
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respect to physically opposing anyone who sought to 
prevent or curb his protests and shed light on whether 
appellant struck the police officer intentionally or acci- 
dentally. See Scales v. United States, 367 U.S. 203, 
255-56 (1960). 

An additional exception to the rule is that evidence of 
other criminal acts is admissible when they are so 
blended or connected with the one on trial that proof of 
one incidentally involves the other. Cantrell v. United 
States, supra. Such evidence may aid the jury in that 
it explains the circumstances of the crime charged. Cf. 
United States v. Spatuzza, 331 F.2d 214, 217 
(7th Cir.), cert. denied, 379 US. 829 (1964); 
State v. Louks, 148 Tex. Crim. 107, 185 S.W.2d 
109 (1945); State v. Allen, 183 La. 1069, 165 So, 203 
(1936). Here, the actions of appellant and the state- 
ments made were, as defense counsel himself pointed out, 
“part and parcel of the whole transaction” (Tr. 39). 
There was no doubt that what appellant did and what 
he said was closely connected in time and space to the 
assault (Tr. 14, 17, 27, 83). Without this explanatory 
information, the jury would have been operating in an 
informational vacuum, knowing only that appellant was 
arrested in the gallery of the House of Representatives. 

In any event, counsel did not object to the admission 
of appellant’s statements or to the admission into evi- 
dence of the flag.” In fact, with respect to the latter, 
counsel affirmatively stated that he had “no objection” 
to the admission of the exhibit (Tr. 37). The absence 
of an objection to the admission of challenged evidence 
forecloses review of the asserted error. Deans v. United 


’ The government suggests that the record indicates that counsel, 
once it was ruled that the racist pamplets thrown down from the 
gallery were to be excluded from evidence, made a tactical decision 
to allow the admission of the flag in order to supplement his attempt 
to show that defendant was already serving time on the disorderly 
charges to which he had pleaded guilty (Tr. 16, 37-40, 43-44, 61). 
Cf. Troublefield v. United States, —— U.S. App. D.C. ——, 372 
F.2d 912 (1966). 
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States, U.S. App. D.C. ——, 374 F.2d 284 (1966) ; 
United States v. Indiviglio, 352 F.2d 276 (2d Cir. 1965) 
(en bane), cert. denied, 383 U.S. 907 (1966) .*° 


CONCLUSION 


WHEREFORE, it is respectfully submitted that ap- 
pellant’s assignments of error are without merit and 
that the judgment of the District Court should be 
affirmed. 


Davip G. BREss, 
United States Attorney. 


FRANK Q. NEBEKER, 
ALLAN M. PALMER, 
ALPERT W. OVERBY, JR., 
Assistant United States Attorneys. 


10 We note, moreover, that the admission of the flag into evidence 
was merely cumulative. Williams v. United States, 119 U.S. App. 
D.C. 190, 338 F.2d 530 (1964); Baber v. United States, 116 U.S. 
App. D.C. 358, 324 F.2d 390 (1963), cert. denied, 376 U.S. 972 
(1964). Moreover, in view of the clear and unequivocal evidence 
against appellant, the admission of the items cannot, when viewed 
against this background, be said to be prejudicial. 
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UNITED STATES OF AMERICA, 
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for the District of Columbia 


APPELLANT'S PETITION FOR 
REHEARING BY THE COURT EN BANC 


T0 the Honorable Judges of the United States 


Court of Appeals for the District of Columbia 


Appellant, by his court-appointed attorney, hereby 


respectfully petitions this Court to set aside the judgment of a Panel 
of this Court entered on August 14, 1967, affirming the conviction of 
the Appellant upon the charge of assault on a police officer for which 
Appellant was sentenced to imprisonment for a period of from four 
months to one year and one day. The Panel's judgment was rendered 
without opinion. 


The points raised on the appeal were as follows: 


The indictment violated the Fifth and Sixth Amendments 
and Rule 7(c) of the Federal Rules of Criminal Procedure 
in that it failed to provide Appellant with adequate 
notice of the offenses with which he was charged. 


The Trial Court's refusal to grant Appellant a continu- 
ance of the trial in order to obtain the assistance 

of counsel of his own choice constituted an abuse of 
discretion and denied Appellant of his constitutional 
vight to counsel under the Sixth Amendment. 


Appellant's conviction should be reversed and voided 
because of the admission of irrelevant and immaterial 
evidence of utterances and acts identifying Appellant 
with Nazism and anti-racial causes which seriously 
prejudiced Appellant and affected his substantial rights. 
The contradictory and inconsistent testimony of the 
Government's witnesses as to essential elements of the 
offenses charged required direction of a verdict of 
acquittal ‘as requested by Appellant, or appropriate 
instructions to the jury with respect to credibility. 

The oral argument before the Panel was heard on summary 
calendar pursuant to the suggestion of the Appellee. Therefore, Appellant's 
court-appointed attorney confined his argument to points II and III. 
However, while no attempt will be made here to re-argue the entire case, 


Appellant reasserts all the points urged in his brief. 


The case presents extraordinary circumstances calling for 


rehearing en banc. There are grave constitutional issues under each 


point, as well as serious questions going to the administration of criminal 
justice in the courts of this Circuit. Nevertheless, there has been no 
opinion disposing of these issues. This Petition is being filed because 
it is sincerely believed that the judgment of the Panel conflicts with 


decisions of the Supreme Court, decisions of this Court, and decisions 


of other circuits. A rehearing en bane is believed necessary in order 
to prevent a serious miscarriage of justice. 

Appellant, a youth barely 20 years old at the time of 
the alleged assault, was, as the jury was repeatedly informed by the 


prosecution, a member of the American Nazi Party, an organization which, 


until his recent assassination, was headed by the notorious: Lincoln 


Rockwell. At the time of the trial on the assault charge, Appellant 
was nearing the end of a seven-month imprisonment for disorderly 
conduct. The disorderly conduct for which this seven-month sentence 
was served had occurred in the Gallery of the United States, House of. 
Representatives on September 24, 1964. Appellant was arrested by an 
unspecified number of police officers during the course of his shouts 
of "Down with home rule," "Home rule is racial suicide," “rong live 
Rockwell," and while he was engaged in throwing inflammatory and violent 
anti-Negro leaflets and the swastika banner of Nazi Garnany from the 
Gallery to the Floor of the House. He was charged with disorderly 
conduct, to which he pleaded guilty, and for alleged assault on a 
police officer. 

In the sixth month of his imprisonment, he was indicted 
and arraigned on multiple charges that he assaulted, resisted, opposed, 
impeded, intimidated, and interfered with one of the many police officers 
who had apprehended him during the course of his disorderly conduct in 
the House of Representatives. The court assigned to him as his trial 


counsel the same attorney, Thomas T. Kawahara, Esquire, who had been 


assigned to him in connection with the disorderly conduct charges. 
The date of the trial was then set for exactly thirty-two days later, 
April 19, 1966. With fourteen days remaining until his release from 
jail on the disorderly conduct charges, Appellant was brought to trial 
on the scheduled date. 
A 

Shortly before the trial, Appellant had been in com- 
munication with Charles Gould, Esquire, an attorney in Miami, Florida, 
concerning the latter's representation of Appellant at the trial and 
Appellant had received a letter from Mr. Gould to the effect that Mr. 
Gould would represent Appellant at the trial. Mr. Gould instructed 
Appellant to request a sixty-day postponement at the opening of the 
trial and to show the letter to the Court as the basis for the request. 
At the trial opening, and before the impanelling of the jury had begun, 
Appellant unsuccessfully attempted to address the trial court as he 
had been instructed, but the court, instead, directed him to send his 


court-appointed trial attorney to the bench to advise the court as to 


whatever it was that Appellant wished to say. Appellant's trial 


counsel in a bench conference held out of Appellant's hearing delivered 
Mr. Gould's letter to the court who, after reading it, instructed counsel 
to tell Appellant that it had been read "with interest but we cannot 
grant any continuances at this point." Government counsel read the 


letter but raised no objection to a continuance (T. 3-4). 


We will not burden the Court with a repetition of the 


argument made in Point IT of our Brief which, we sincerely believe, 


clearly and irrefutably establishes that the trial court's action was 
a violation of Appellant's constitutional right, under the Sixth Amend- 
ment, to counsel of his own choice. With no opinion by the Panel, it 
is, of course, impossible to know why our contention as to this matter 
was believed by the Panel to be in error or without merit. Nor can 
any sound reason be found in the Government's Brief or oral argument. 
The Government asserted that neither Appellant nor his trial counsel 
requested a continuance. This is so shockingly untrue on its face 
that it is inconceivable that the Panel could have based its judgment 
on such an assertion. Although not permitted to voice the request, 
Appellant very clearly and plainly made it known to everyone concerned 
that he very much wanted a continuance in order that he would be represented 
at the trial by an attorney of his own choice who had stated in the 
letter, which he had instructed Appellant to show to the court, that he 
would represent Appellant if the necessary postponement for preparation 
could be obtained. The trial court obviously understood that Appellant 
was requesting a continuance for this purpose. The court said very 
plainly, "we cannot grant any continuances at this point.” ‘Even if it 
be true that Appellant's trial counsel did not "request" a continuance, 
it is wholly beside the point since Appellant himself did request the 
continuance. Indeed, if it were true that, notwithstanding Appellant's 


desire, there was a failure by Appellant's trial counsel to make the 


request, Appellant's Sixth Amendment rights were equally violated 
because of ineffective assistance of his appointed trial counsel. 
In its Brief and argument, the Government made alterna- 


tive arguments in support of its contention. All such arguments 


are untenable. The Government claimed that Appellant had no right to 


different counsel because, in its view, Appellant was adequately repre- 
sented by appointed trial counsel. Even if this were factually correct, 
it is wholly immaterial. Appellant did not choose Mr. Kawahara. He 
was chosen for Appellant. The Government's argument is no answer at 
all to the position set forth in our brief. It is squarely in conflict 
with Lee v. United States, 98 U.S. App. D.C. 272, 235 F.2d 219, and 
United States ex rel Davis v. McMann, 252 F.Supp. 539, D.C. N.Y., both 
of which were completely ignored by the Government (Gov't. Brief, pp. 
10-13) and, obviously, by the Court Panel. If the judgment of the Panel 
was based on such a contention, the Panel was gravely in error. This 
would be tantamount to an untenable holding that where an accused is 
assigned a court-appointed attorney under circumstances where he has 

no choice but to "accept" him, the accused has no right later to ask 

to be represented by a different attorney who may become available to 
him, unless the incompetence of the court-appointed attorney is first 
established. The cases cited in our Brief are clearly to the contrary. 
They show rather an overwhelming solicitude and concern by the Supreme 
Court and Federal Courts generally that an accused be permitted all 


reasonable latitude and opportunity to be represented by counsel of his 


own choice. 


Nor could it have been sound for the Panel to have 


accepted the Government's contention that "there was nothing in the 


record" which indicated the existence of an unqualified offer by another 
attorney to represent Appellant. The letter from the Miami attorney, 
notwithstanding the Government's claim to the contrary, contained a 
sufficient commitment by Mr. Gould to the court that Appellant would 

be represented by counsel other than Mr. Kawahara if a continuance for 
adequate preparations were to be granted. But in its Brief (page 11), 
the Government made the specious and flimsy contention that Mr. Gould's 
promise to represent Appellant was conditioned on the unavailability of 
other counsel and that, since Appellant already had ecivtceppolnted 
counsel, the promise was ineffectual. 

It is quite obvious that Mr. Gould could not possibly 
have intended to make his promise conditional on Appellant's inability 
to obtain court-appointed counsel. As an attorney, Mr. Gould most 
certainly knew that Appellant would not be unable to obtain ‘court-appointed 
counsel.2/ His reference to "local counsel" was obviously intended to 
mean that if non-court-appointed counsel could not be obtained through 
his own or other efforts, he personally committed himself to represent 


the Appellant at the trial. In any event, the Government's contention 


eg 


1/ Mr. Gould would not have been so naive as to instruct Appellant to 
show to the court a letter which made his promise to represent Ap- 
pellant conditional on the unavailability of court-appointed counsel. 


does not answer the point made in footnote 20 on page 26 of our Brief 
in which we indicated that, if there had been the slightest doubt 
as to the willingness of Mr. Gould to represent Appellant, a short 
delay in order to ascertain Mr. Gould's intention would have resolved 
the matter. 

B 


There could have been no reason for the Government's 


heavy emphasis and reliance on the utterances and acts identifying 


Appellant with Nazism and anti-racial causes except to obtain conviction 
by prejudicing Appellant in the minds of the jury. From the very outset 
of the trial, it had been conceded on the record and before the jury 
that the Appellant was guilty of disorderly conduct in the Gallery of 

the House of Representatives without description of the acts consti- 
tuting the disorderly conduct (T. 9). It was, therefore, unnecessary for 
the Government to prove one of the essential elements of the crimes 
charged, namely, that the officer was justified in placing Appellanfi under 
arrest. All that the Government had to prove was that the Appellant 
assaulted the police officer, if that was all that was intended by the 
indictment,and that he resisted, opposed, impeded, intimidated, or 
interfered with an officer, if any one or all of these acts were intended 
to be charged. In its Brief, the Government failed completely to 

explain any conceivable relevance of evidence that Appellant shouted 
"Down with home rule," "Home rule is racial suicide," “Long live 


Rockwell," or that he threw the Nazi flag to the Floor, to the elements 


of these crimes which remained to be proven. The Government's Brief 
argued that such evidence tended to "explain the circumstances" under 
which the assault occurred. But the Government has never explained 


why it was necessary to "explain the circumstances" under which the 


assault occurred, after it had been expressly admitted that the circun- 


stances justified the arrest. 

It is true, as the Government contended, that Appellant's 
trial counsel did not object to the admission of Appellant's utterances, 
but it is not true that Appellant's trial counsel did not object to the 
admission of the Nazi swastika, which was far more prejudicial than the 
utterances, and compounded the prejudicial effect beyond any hope of 
repair. In our Brief (page 6), we pointed out that Appellant's trial 
counsel at a bench conference objected, on the grounds of prejudice, to 
the display of the swastika and the leaflets. The Government stated 
that it would not introduce the leaflets because they were admittedly 
prejudicial but insisted on the introduction of the swastika flag. The 
court conceded that the leaflets were prejudicial but inconsistently 
ruled that the swastika would be admitted (T. 16). The Government now 
contends that the argument of prejudice is precluded because of the 
failure to object to admission of the flag when the Government 
later offered the flag in evidence, after it had been displayed to the 
jury as an object thrown by Appellant, pursuant to the Sacet previous 
ruling at the bench conference. But, as we have pointed out in our 


Brief (page 30, footnote 27), an objection at that point, after the 


court's previous bench ruling, would have been fruitless (if not con- 


temptuous) and, indeed, might have been even more prejudicial to 


Appellant .2/ 


In any event, the prejudice was so serious that, even 
though "no objection” was made in open court, the error is reviewable 
(Rule 52 of the Federal Rules of Criminal Procedure). Surely, a waiver 
of such serious prejudicial error by Appellant's court-appointed trial 
counsel and his failure to request a mistrial because of the prejudice 
to Appellant, cannot properly or justly be counted against Appellant. 
Surely, if Appellant's trial counsel did waive the objection, Appellant 
cannot fairly be penalized for such a serious omission of a court-appointed 
attorney whom the Appellant desired but was not permitted to replace 
with an attorney of his own choice. Forall.that is shown by this record 
(in view of the trial court's refusal to hear Appellant's reasons for 
desiring other counsel), Appellant may well have desired to make the 
change because of lack of confidence that his assigned counsel would 
protect and preserve Appellant's rights to the fullest degree. If it 
was the position of the Court Panel, in affirming the conviction, that 
Appellant's trial counsel, by acquiescense or failure to object, 


waived any claim of prejudice, it must logically follow that Appellant 


2/ The Government "suggests" that the bench conference objection was 
withdrawn by Appellant's trial counsel in exchange for the Government's 
refraining from a display of the violent anti-racial leaflets (Gov't. Br., 
p. 18, f.n. 9). Examination of the transcript (T. 16) shows that the 
Government's “suggestion” has no basis whatever. It is incredible that 
Appellant's rights would be bargained away so carelessly. 


did not have the effective assistance of counsel to which he was en- 

titled under the Sixth Amendment and Supreme Court decisions. A fortiort, 

denial of his request for the opportunity to substitute other counsel 

for such reason was a denial of his constitutional rights 2 
If it is to be assumed that the Government's, contention 

as to Appellant's waiver of objection to the admission of the prejudicial 

evidence was not accepted by the Court Panel but that, instead, the 


Panel did not regard the evidence to be prejudicial, the error was 


equally serious. It was the Government's position, first, that even though 


the evidence may have been prejudicial, it was, nevertheless, legally 


admissible. This was not based on any contention that it was necessary 
to introduce such evidence in order to establish the element of justi- 
fication for the arrest (an element which had to be proven under the 
indictment and Section 505(a) of Title 22 of the D. C. cai - Rather, 
the Government. contended that the evidence "shed light on the intent 
element of the assault and explained the circumstances of the crime." 
The Government thereby conceded that we were correct in contending that, 
in view of the Appellant's admission that the arrest was justified, such 


evidence was not relevant, material, or necessary to establish the 


element of justification for the arrest. The Government, understandably, 


i 


3/ As pointed out above, the Government implicitly concedes that in- 
effective assistance of counsel is a good and proper reason for a 
request for a continuance to substitute other counsel. 


did not attempt to explain its cryptic contention; and it is logically 
impossible to see how the Appellant's utterances and the Nazi flag in 
any way tended to establish any element of the assault, whether it be 


intent to assault or any of the other elements of assault which the 


trial judge defined for the jury in his instructions (T. 59) = 


The Government also contended, by way of footnote in 
its Brief (page 19, footnote 10), that the evidence, when viewed in 
the light of the other "clear and unequivocal evidence against Appellant," 
could not be said to be prejudicial. This is, of course, sheer specu- 
lation. In oral argument before the Panel, the Government was more 
bold. It made the utterly shocking argument that evidence of Appellant's 


Nazi sympathies and associations could not have prejudiced the jury 


4/ The trial judge did not instruct the jury as to the elements of 
the other acts: charged in the indictment, i.e. "resist, oppose, 
impede, intimidate, and interfere with” but instructed the jury 
that Appellant’ could be found guilty of any of such acts (T. 53-62). 
Gur Brief in Points I and IV sets forth the additional prejudice 
to Appellant's rights stemming from the blunderbus indictment and 
the trial judge's instructions to the jury. We emphasize again 
that, as a consequence, it is impossible to know whether the jury's 
general verdict of "guilty as charged" is a conviction for assault, 
for any of the other acts charged, or for assault plus one or more 
of the other acts charged. Appellant must, therefore, remain in 
ignorance as to the actual offense or offenses for which he has 
been placed under jeopardy and convicted. See McKenzie v. United 
States, 75 U.S. App. D.C. 270, 126 F.2d 21. The Government's 
position in its brief is that Appellant was on trial only for the 
offense of assault (Gov't Brief, p. 16). Yet, it fails to explain 
why it included the other offenses in the indictment. Nor does 
it say whether the jury's verdict of "guilty as charged” was for 
assault only and/or for one or more of the other offenses charged 
in the indictment. It is fairly to be assumed that it does not 
and cannot know. 


against Appellant because it has been more than twenty years since 

the end of the war with Nazi Germany and public abhorence ana animosity 
in this country towards Nazism, and all it stood for, has long been 
dead! It is inconceivable that the Court Panel could have embraced 
such a position. The Government's position could not have been sincere. 
It is belied by the incidents surrounding the recent assassination and 
attempted but prohibited burial of Appellant's leader, American war 
veteran George Lincoln Rockwell, in one of our National cemeteries. 

The Government cannot possibly believe that the defilation of the 
chamber of our National Congress with the detested swastika symbol of 
Nazi Germany is any less obnoxious than the desecration of a National 
cemetery by Nazi uniforms, swastikas, and other Nazi apubsbs: insignia 


and rites. 


It cannot--but it need not--be irrefutably established 
that Appellant was actually prejudiced; but it is most apparent that 


Appellant must have been severely prejudiced in the minds of the jury 


by the Government's incessant and repeated emphasis of Appellant's 


Nazi sympathies and his racial prejudice. Perhaps,admonition to the 
jurors that they should not allow such evidence to prejudice them against 
Appellant--none was given--might have averted prejudice. we point out 
again, as we did in our Brief (Point Iv), that even though the testi- 
mony of the Government's own witnesses was contradictory on two crucial 
matters (which, in and of itself, justified direction of a verdict of 

/ 


acquittal, or at least a specific instruction to the jury),— the jury 


A LS 


5/ See T. 46-47, Appellant's Motion for Judgment of Acquittal Notwith- 
standing the Verdict and in the Alternative for a New Trial and 


deliberated less than seventeen minutes in order to reach a unanimous 
guilty verdict. Obviously, the jury must have ignored the conflict since 
it was influenced more by the distaste and animosity planted in their 
minds by the Government than by any concern with the sufficiency or 
credibility of the testimony as to whether Appellant assaulted a police 
officer. 
c 

The matters discussed herein illustrate most vividly that 
Appellant was tried and convicted without due process. In the light 
of these and other substantial grounds of error discussed in our Brief, 


it is impossible to understand how the Panel could reasonably have con- 


cluded that there was not enough merit in any of Appellant's contentions 


to warrant more than a summary affirmance of the judgment without ex- 
planation. A rehearing en bane is essential to Appellant's right to due 
process on this Appeal as well as his right to correction of the denial 
of due process at his trial. 


Respectfully submitted, 


By 
Benedict P. Cottone 
Court-Appointed Counsel 
for Appellant 


1001 Connecticut Avenue, N. W. 
Washington, D. C. 20036 


September 28, 1967. 
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